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THE 

EDITOR'S PREFACE. 



The liberality, or as I ought perhaps rather 
to say, the kind indulgence which I have 
experienced from the profession and the 
public at large, with regard to the new 

edition of the late Mr. Watkins's Treatise 
on Copyholds, induces me to hope that the 
new edition which I now offer them of 
the same learnec} Author's Essay towards 
the further Elucidation of the Law of 
Descents, conducted as it has been on 
precisely the same plan, may meet with a 
similarly favourable reception. 

From the nature of the work, and the 
circumstance of a Second Edition of it 
• having be^en published under the im- 
mediate superintendance of the Author 

a 4 himself, 



editor's preface. 

himself, it was not, of course, to be ex- 
pected that any very great room should 
hare been left for either alteration or 
correction on the present occasion. On 
an examination of the Author's papers, 
however, it appeared that some improve- 
ments of this description had occasionally 
suggested themselves to him; and the 
reader iqay rest assured that, in the present 
edition, every alteration and correction 
which those papers were found to supply, 
has been made with the most exact and 
scrupulous fidelity. 

V 

To have meddled in any degree with 
the body of the work, except under the 
sanction of such express authority, would 
have been to engage in a task of the 
utmost delicacy and peril, and one to 
which I could not but be sensible that I 
was by no means competent. With re- 
spect, however, to Additions in the way 

of 
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of Note, I did not feel myself under a> 
similar degree of restraint, inasmuch as a 
clear line of distinction could here be 
dyawn, so as to preclude every, possibility, 
of the Author's reputation being brought 
into the slightest jeopardy by any inttU 
vertence or misconception of my own* 
I have therefore ventured to add; aofew? 
Notes, comprising the substance of all tfie; 
cases connected with the Law of Descents 
that have l>een determined subsequently 
to the Author's decease, taking care, how- 
ever, to have such additions in every 
instance distinctly pointed out, by being 
included within crotchets. 

That some errors of the press should not 
have found their way into a work con- 
taining such a multiplicity of references 
was scarcely to be expected; it is believed, 
however, that the reader will not find 
reason to complain of their being either 

numerous 
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numerous or of any material moment. 
A few inaccuracies of this sort, together 
with some trifling omissions, will be found 
noticed at the end of the Table of Con- 
tents ; and for any others, I am persuaded 
that I cannot do better than again throw 
myself on the candour and generosity of 
a profession at whose hands I have already 
experienced such an abundant measure 
of indulgence. 



13th October,! ROBERT STUDLEY VIDAL. 

1819. J * 



THE 

AUTHOR'S PREFACE 



TO THE 



SECOND EDITION. 



The Author of the following pages, when 
considering the doctrine of Descents, 
was frequently involved in difficulties 
which he was not able to remove, or by 
any means to satisfy himself with respect 
to, from those Treatises which were ex^ 
pressly dedicated to the investigation of that 
important subject; and more especially 
with regard to the descent of reversions 
and remainders expectant upon estates 
of freehold : he therefore found that his 
sole resource was patiently to turn over 
the pages of miscellaneous authors, and to 
collect, out of the profusion of matter 
scattered through the several volumes he 
perused, the particular passages which 

related 
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related more immediately to those points; 
and, "by adding some remarks as he went 
along, to illustrate what he thought was 
obscure, or to connect the several passages 
he selected or referred to, to digest, in some 
degree, to regular method, the chaotic 
mass, and form a concatenation through 
tlje whole. He pursued the scheme ; afld 
such was the origin of the ensuing sheets. 
As to the execution of the design, it is not 
his province to pronounce. All he shall 
say is, that he hopes the reader will not 
expect in such collection the ne plus ultra 
of investigation, or in those observations 
a professed treatisfe on the subject ; but to 
remember that they ate no other than a 
collection of a few authorities thrown to- 
gether with a few remarks, with a; design 
originally to satisfy his own doubts, and 
not urged by. a presumption of being ca- 
pable of yielding instruction to others. 
However, from the approbation which 

some 
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same have been pleaded to express of them, 
and in the hope that they may save to 
others .the trouble which he has expe- 
rienced, he is ^influenced to submit fihem 
to the public eye; and should they throw 
any further light on so truly interesting a 
subject, the Author would feel himself 
ifteffably happy in being in the least in- 
strumental to the elucidation of a doctrine 
so important and extensive in its conse- 
quences. 

As these sheets were not designed as a 
regular treatise on the subject, but merely 
to assist the Author in his researches, and 
to have recourse to for the purpose of di- 
recting him at once to the several books 
in which the points he has collected might 
be found, when the hurry of the moment 
would not permit him to hunt his subject 
through volume after volume, he has been 

frequent in his references; and has some- 

* 

times, 
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times, perhaps, added observations and 
allusions which some of his readers may 
possibly think foreign to his pursuit : but 
as the intention of th^e work is thus ex- 
plained, and as he has found those obser- 
vations and allusions frequently useful to 
himself, he imagined that they might 
sometimes prtfve so to others ; and as they 
would take up but little room, he has 
suffered them to remain. 

• 

The approbation bestowed upon the 

former edition, has induced the Author to 

correct and to enlarge the work ; and he 

hopes, that, in the present edition, he 

has made it more extensively useful: 
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CHAP. I. 



OF THE SEISIN OF THE ANCESTOR. 



SECT. I. 



Of the 'Necessity of an Actual Seisin. 



A NCESTORS, from whom heredita- De8 cent and 
ments can be derived by descent, P urchase - 
may bfe divided into those who have 
taken immediately by purchase, and those 
who have, themselves* succeeded by de- 
scent to the hereditaments claimed. 

b There 
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There are, indeed, other methods of 
acquiring an estate in lands and tene- 
ments, to which estate the heirs of the 
person so acquiring may inherit ; but, in 
compliance with the usual mode of divi- 
sion, estates are here considered as being 
taken either by descent or purchase : yet,, 
though such division is thus followed, it 
must, nevertheless, be remembered, that 
it is by no means accurate. But positions 
of this kind are too commonly adopted 
impliciliy ; and writers, " copying each 
other from generation to generation," 
without sufficiently attending to the na- 
ture, the causes, or the consequences, of 
a particular rule, are often led to apply it 
to thing* which it was not originally in- 
tended to embrace* and embarrass them- 
selves and their readers in endeavouring 
to subject them to it. 

The rale we are speaking of is thus fre- 
quently applied to matters which are 
absolutely without its view, as it applies 
only to the rightful estate of the tenant, as 
tenant ; or, in other terms, it is expressive 

8 Of 
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the modes by which the law enables him to 
take such estate. Nor does it, indeed, 
apply unexceptionably to him (a). 

It has nothing tO do with disseisins, Disseisin, &c. 

abatements, &c. (6), which are estates [2] 
gained by wrong (c). For when an estate 
so gained descends to the heir of the dissei- 
sor, &c. the estate so taken by the heir is 
presumed to be a rightful one until the 



(a) See post. ch. 5. p. 156. of a remainder to the 
heirs of the body of a person who takes no estate him- 
self; in which case the heirs take neither by descent 
nor purchase. 

(b) Co. litt. 3. b. 18 b. Phwd. 47. b. 

(c) And note ; an estate gained by wrong is always 
a quasi fee. For wrong is unlimited, and not con- 
tained within rules ; as if a tenant for life be disseised, 
the disseisor gains a fee ; so the usurpation of an advow- 
son gained the fee at common-law, and now does so 
in all cases to which the statute of Westminster lid* 
does not reach. Hob. 322 — 3, Elvis v. Archbishop 
of York, &a/. 5 Com. Dig. 447. Seisin (F.i.) 9 
Vin. 81. Disseisin. (A.i.) 105. (I.) Gilb. Ten. 119. 
& Watk. N. xxi. p. 371. Co. Litt. 277. a. 296. b. 
N. (1). Bro. Estates, 17. 41. 

See also Co. Litt. 3. b. 18. b. 153. b. 257. b. Litt. 
S. 279. & Co. Litt. 186. 1 Burr. 111. Taylor ^ 
Atkins 17. Horde, &po$t. S. 3^ 

b 2 contrary 
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contrary be shewn ; and the entry of the 
disseisee would, at common-law (d) 9 have 
been tolled by such descent, for the title of 
the heir is ostensibly just; and the law, oii 
the succession of theheir,does not inquire 
ihto the, title of the ancestor. 

r 

Again ; it reaches not to the estate of. 
Eacheat the lord, as lord, i. e. when he takes by 

escheat (e). For, as to the estate which 
he holds of his superior, whether the lord 
for the time being obtained such estate by 
descent or purchase, he must be considered 
as a tenant ; but relative only to the estate 
held of himself, can he be considered as 
lord. If he, therefore, takes by escheat, 
he is without the rule. 

When the lord granted an estate, the 
portion of his property, to another and 
his heirs, the grant, on the failure of such 
heirs, necessarily ceased, and the lands 
returned to the lord. He, therefore,* had 

(d).See Stat. 3* Hen* 8. c. 33. 
. (<0 Vide Mkh. 37 Hen. VL pi. 1. Co. Litt. 18. b; 
8c N. (2) Harg. % BL Comm. ah. 15. p. 344. 

a kind 
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a kind of reversionary interest (f); though, 
from the same narrow way of thinking, 
we frequently conceive that such reversion 
cannot exist. 

But the maxim that a reversion cannot 
be expectant upon a fee, ought not to be 
applied in this case. A tenant having only 
a fee-simple himself, if he grant over that 
fee-simple to another, he, certainly, can 
have no reversion, as there is nothing left 
in him. But the estate of the lord is to 
be considered upon different principles : 
the tenant has not his estate absolutely for 
ever, but provisionally only, i. e. as long 
as he shall have any heirs existing ; and, 
consequently, as this is not an absolute es- 
tate, a reversionary interest, or, however, 
one of that nature, must still be in the 
lord. When an estate is given to a person 
and the heirs of his body, the reversion 
continues in the donor. As the special 
heirs may fail sooner than the general 

(/) i Sir Wm. Blackst.Rep. 133. 163. 2 BL Conm* 
€$0 15. p. 244. And see the form of the writ of escheat 
in the Register, & jR N. JB. 144. E. F. 

b 3 ones, 
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ones, it is regarded as a less estate ; and, 
consequently, there may be a reversion 
expectant on it. The donor has a larger 
estate than the donee, because a failure 
of issue is much more likely to happen 
than a failure of heirs. The lord has a 
higher estate than a tenant in fee, because 
the fee is determinable on the failure of 
the tenant's heirs; whereas his own estate 
is not so determinable (g). — And here, 
again, the estates of the lord and tenant 
in fee differ. Upon a grant in fee, the 
lord gave a portion of his estate ; but on a 
feoffment, the tenant transfers his whole 
interest. He does not, since thestatute ( h ) 
Quia Emptores Terrarum, leave any thing 
in himself, but puts the grantee in his own 
place to all intents and purposes. To say 
that an estate in fee must last for ever, is 

(g) As an estate for one's own life is greater, in 
consideration of law, tha# an estate pour autre tjte: 
thus, if A. ha tenant for life, with remainder over to 
B. for life, and A. grant to B. for the life of B., A. 
will have a reversion left in him. See Co. Litt. 41 . b. 
42. a. Bro. jSsfc. 67. litzh. Abr. Dower. 55. 

(h) See Co. litt. 269. b. Watk. N* xxxvii. & lvi. 
to Gilb. Ten. p. 391. 400. 

improper, 
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improper, as the failure of heirs thus de- 
termines it ; it may, indeed, by possibility 
do so, and so may an estate-tail (0; and 
yet a reversion is allowed upon the latter 
estate. 

« 

B[Ut there is another objection which 
may, perhaps, be thought to carry greater 
force, which is this; as the reversion, if 
it be one, is expectant upon an estate in 
fee, there can be no mesne seisin of it : 
and if so, how can it go, as it evidently 
must, to whoever has the manor or seigni- 
ory, in exclusion of the half-blood ? But 
this objection, however plausible, is, cer- 
tainly, not justly founded. The descent 
of this interest differs essentially from that 
of the reversion of the tenant. The one, 
indeed, can be no more the subject of an 
actual seisin than the other. But here the 
cases differ. The tenant has nothing to 
which the reversion can attach ; and, con- 
sequently, the descent must be ruled by 
its own seisin. The reversion of the lord 

(t) 10 Co. 44. a. Jennings's case. Dougl. 324. 
Davie t\ Stevens, 1 Pr. Wins. 366. 

b 4 is 
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is not self-subsistent, but attached to his 
seigniory ; it is, as it were, an incident or 
appendancy to it, and, therefore, shall 
follow it as its principal ( k ) . 

But when lands actually fall, the lord, 
in order to complete his title to the pre- 
mises so escheated, ought absolutely to 
enter or bring his writ of escheat; for 
if he neglect to enter or to sue out his 
writ, or if he do any act which may 
amount to an implied waivure of his right, 
his title by escheat will be barred (/). 

The embarrassment of several authors, 
in endeavouring to bring the title by es- 
cheat within the rule, is evident also from 
this ; their being sometimes driven to con- 
sider the lord as an assignee of the tenant, 
or as ukimus hares. Now, as the lands 
cannot possibly escheat until the estate of 
the tenant be absolutely expired, there 

(ft) See 4 Co. 1 1 . a. 8cc. Bevil's case. Hare. N. 
(a), to Co. Litt. 18. b. & post. S. 4. p. 86. 

(/) a Blackst. Conrn. ch. 15. p. 245. See Co. Litt. 
*68. a. & b. aad JF. N. B. 144. 

can 
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can be nothing to assign ; nothing to be 
inherited. 

Yet, notwithstanding what has been 
said, as I intend, at least principally, to 
speak of descents as they relate to com- 
mon individuals, or tenants (as such) only, 
I think the usual division of estates into 
such as are acquired by descent or pur- 
chase, sufficiently correct for my present 
purpose. 

If a person takes immediately by pur- Ancestor tak- 
chase, and the hereditaments purchased ^J pur " 
be corporeal, he generally, and indeed 
always if the instrument by which they L 3 J 
are conveyed is founded upon feodal prin- 
ciples, at the same time acquires or re- 
ceives the corporeal seisin or possession. If 
they are incorporeal hereditaments, and 
especially if they are reversions or remain- 
ders, whereof no such corporeal seisin can 
be had, then the property therein, whether 
it be vested in possession, or in interest 
only, or merely contingent, is fixed or 
settled in such purchaser, at the time of 

such purchase made. 

But 
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But, whether the hereditaments pur- 
chased be corporeal or incorporeal, or in 
[4] possession or reversion, yet, on such pur- 
chase being completed, and the property 
in them being transferred, such purchaser 
immediately becomes the stock of descent, 
and the hereditaments so purchased be- 
come transmissible to his own heirs. 

Remainders , And here it may not be improper to re- 

descendible. #• • 1. •*. 

mark, that a remainder or inheritance, 
whether vested or contingent, is transmis- 
sible to the heirs of the person to whom 
limited (0$), equally with an estate which 

is 

1 

(m) See Feame on Contingent Rem. 286. (3d. edit) 
and vol. i. p. 534. (4th edit.) [364. 5th edit.] 1 Vesey,, 
47. Hodgson v. Rawson, 237. Peck v. Parrot. 2 Ves. 
119. Exel v. Wallace, and notef. 2 Atkins, 6fc 1. 
Chauncey &a/. t?» Graydon & al. 

And, consequently, where such remainder is in fee, 
it shall escheat fof default of heirs. Bro. Ten. 107. 
and see ibid. ; Prerogative le Roy, pL 251 * and Extin- 
guishment, pi. 3. 

And the lord may maintain an action of waste, as 
- the remainder-man might have done. See Bro. vbi. 
sup. and F. & B. 58 G. 

But he shall not have his writ q{ escheat during the 
life of the particular tenant ; though he shall have a 

• writ 
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is rested in possession. For it matters not 
whether there be, or be not, a capacity 

in 

writ of intrusion if a stranger enter on his death. JF. 
N. B. 144. JB. Bro. Escheate, pi. 6. 81 22. Waste, 
pi. 40. 

For a remainder is held of the lord (Bro. Tenures, 
pL 107. Prerogative le Roy, pi. 25. and Extinguish- 
ment, pi. 3.) as well as a reversion, or particular te- 
nancy. See Dyer, 137. pi. 26. Bro. Esch. 6. Waste, 
40. Gilb. Ten. 88. , 

But note, this is confined to a remainder in fee ; for 
a remainder in tail is held of the donor, and^conse- 
quently, cannot escheat to the lord of whom it is not 
holden. See Bro. Esch. 21. Kitch. 111, 112. 

£nd if the tenant in tail enter, and die without is- 
sue, the donor shall have a writ otformedon, and not 
of escheat. F. N. B. 144. A. & 219. E. &c. 

If the donor grant his reversion over to a stranger, 
tbe donee shall hold of such stranger. F. N. £.219. 
E* 2 Co. 92. a. & b. 

But if lands be given to A. in tail, with remainder 
in fee to a stranger, the donee shall hold of the chief 
lord ; as, in this case, the whole estate is conveyed. <* 
Mro. Ten. 21. Dyer, 362. pi. 19. 2 Inst. 505. Co. 
JjitLii.b. 

If the tenant in tail has the reversion in himself, 
there, although the two estates continue distinct, yet, 
as he cannot bold of himself, the tenure of thp estate- 
tail is suspended, and he is tenant Uf the lord in fee. 
See 2 Co.Q2,b. Bro. Tqi. $4., 107. jF. N. B. 143. 
A. 144, A* Dyer,VQ(>. pi 22h 29 Vity. Ten. (JB. a.) 

pi. 12. \ 

And 
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in such remainder of vesting in posses- 
sion, if the possession were to become va- 
cant ; 

Relief. And it seems that, if the person having the fee- 

simple have also the possession of the lands, though it 
be only in tail, he shall pay a relief to the lord on the 
descent of the fee. See 20 Viji. 252. Tenure. (H. a.) 
pL 12. Bro. Relief e 9 2. Fitzh. Abr. Reliefs, 2. "N* 
(ja.) to F. N. B. 143. A. See Dyer, 252. pi. 22. 
308. pi. 74. Kitch. 146. a; 8c b. 

So where the tenant in tail holds, as such, bf the 
lord, as where the remainder is over to a stranger, he 
shall pay a relief if he have the possession. Kitch. 
146. b. 

Butif the person who so holds in fee or in tail of 
the lord, have not the possession, as if there be a pre- 
cedent estate of freehold in existence, it seems that 
the relief is not leviable on* the descent of such fee or 
entail, during the continuance of such precedent estate ; 
as if it be to A. for life, remainder to B. in tail, re- 
mainder to the right heirs of B.; and B. die, living ^ 
A. ; the relief shall not be levied in A/s life-time. 
Kitch. 146. b. F. N. B. 143. A. 

So it seems, if thetfe be a grant to C. in tail, with 
remainder to D. in fee; that C> being tenant to the 
lord, the relief shall be paid on the descent of his 
estate, and not on that of D. See before. 

But if A. grant to B. in tail, and afterwards grant 
the reversion over to a stranger, so that the tenant in 
tail shall hold of such stranger, and the stranger hold 
over of the lord/ it does not appear* clear, whether 
any relief is payable to the lord on the descent of the 

* reversionary 
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cant ; (for in either of these cases it shall 
be descendible;) but if ,a remainder be li- 
mited so as to be contingent as to the per- 
son to whom it is limited, here, while 
there is a want of capacity in such person 
to receive it, during such contingency, 
the remainder cannot possibly be inherit- 
able; for as there is no person who can 
take, there is no person from whom it can L 5 J 
be derived (n). 



So also with respect to executory de- Executory 

* . devises. 

vises : if, or so soon as, there is a person 

reversionary fee during the continuance of the estate- 
tail ; there being no tenant to the lord entitled to the 
possession. Yet, quare ; as by this mean, the lord 
may be defrauded of his relief. See Keilw. 83. b. 
84. a. & b. & N. (1) to Co. LitL 91. b. 

As a tenant in tail shall hold of the donor as the 
donor holds over, it should seem that the donor should 
pay his accustomed dues and services, and that the 
donee should reimburse him, to the end that the lord 
of the seigniory should not lose his rights. See Moore, 
890. pi. 1253. Rivet's case. Gilb. Ten. 173. 

And we may. here remark, that a possession in taw 
only, is sufficient to entitle the lord to his relief. See 
post, 26, N. (f ). 

(n) See 1 Fearne, 534. 545. (4th edit.) [364. 371. 
5th edit.] 

capable 
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capable of taking the expectant fee, should 
the anterior one happen to determine ; 
then, or so soon, it is so far vested or 
fixed (o) in such person as to become trans- 
missible to his heirs in a regular course of 
descent (p). 

Possibilities. So, also, as to mere possibilities ; they 

are descendible to the heirs of the persons 
entitled to them, in the same manner as 
remainders or executory devises (q). 

And 



(o) Lord Chancellor Talbot, when speaking of an 
interest of this nature, said, " It does not indeed ab- 
solutely vest, because the contingency may never arise : 
but it is carrying it too far to say that it does not vest 
at all." And, accordingly, he decreed that it did vest 
in such manner as to become transmissible to the represen- 
tatives of the person entitled. Cases Temp. Talb. 123. 
King v. Withers; and see 2 Vesey, 119. note f. and 
Fearne, 160. '-(p. 341 . vol. i. 4th edit.) [244-5. 5th edit.] 

(p) Fearne, 444. (3d edit.) [552. & seq. 5th edit.] 
See 1 Fes. 411. Wright v. Wright* 2 Yes. 119. and 
note +. Forrester,, 121. King v. Withers. Post, ch. iii. 
sec. 2. See 3 Durnf. fy East. 88. Jones & ah v. Roe, 
lessee of Perry; and 2 Burr, 1134. Selwynv. Setyryn. 
5 Brown* s Cases in Pari. 388. Wilson v. Bayly & Kr. 

( q) See 1 Strange, 131 — 6. Marks v. Marks. 2 
Atkins, 618. Chauncey v. Graydon, Forr. 123 — 4. 

King 
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And therefore, in the case of A pur- First pur- 

chaser. 

chaser, the question is, Whether the rm 
property intended to be conveyed, limited, Fixture of 
or transferred, of, or in, such heredita- 
ments, WAS LEGALLY VESTED OR FIXED 

in such purchaser ; or whether he was ever 
capable of taking such future interest dur- 
ing the continuance of the particular es- 
tate or anterior fee, should it chance to 
have determined or fallen? And not. 
Whether he ever had the corporeal 
possession of those which are corporeal, 

OR WHAT IS TANTAMOUNT THERETO in 

incorporeal heraditaments ? (as receipt of 
rent, presentation to advowson, &c.) For 
in many cases, if such property be fixed 
by purch a SE,Uhough the ancestor so pur- 
chasing had never gained any actual sei- 
sin (r), yet his heir may inherit. 



King v. Withers. 2 Blackst. Comm. 290. ch. xix. 
JPearne, 444. (3d edit.) [552. & Seq. 5th edit.] 3 Durnf. 
&S East, 88. Jones & al. v. Roe, / lessee of Perry ; 
and 2 Burr. 1134. Selwyn v. Selwyn. 

(r) In fact; See the case of Geary v. Bearcroft, 
Carter, 57. and post. 18. 5a. in not. 

By 



16 



ESSAY ON THE 
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Livery of 
seisin and at- 
tornment. 



[7] 



By the feodal law, indeed, an actual 
and corporeal investiture or seisin, or a re- 
gular attornment, was essential to give 
completion to a transfer of property; 
but, at this day, by the introduction of 
conveyances unknown to that institution, 
at least when that institution had attained 
its maturity ; for devises of lands were cer- 
tainly known in countries where, and at 
times when, that system was received, 
though that system was as certainly then 
in its youth (s) : At this day, I say, such 

actual 



Of the ori- 
gin of the 
feudal sys- 
tem. 



(s) That devises were known in this kingdom in 
the time of the Saxons, see Bacon on Eng. Gov.b* l. 
ch. xli. p. 68. fol. (edit, of 1739.) Sullivan's Lect. 
lect. xv. p. 145. 75th Law of Canute, Tyrr. Hist. 
Eng. b. 6. p. 60. vol. i. fol. Lambarde's Peramb* 
Kent, 441. 492. Somner ofGavelk. 84. Appendix, 
197. 211. (edit. 1726.) Robinson on Gavelk. b. 1. 
chu ii. p. 30. b. 2. ch. v. p. 234. 242. 2 Blackst. 
Comm. 373. ch. xxiii. See Hole's Comm* Law, 251—. 
2. ch. xi. (Runnington's edit.) Co. Lift. 111. b. and 
note (1). Powell on Devises, 1. 

Laborious have been the researches into the origin 
of feuds, and many and discordant have been the hy- 
potheses advanced: while some preposterously deny 
their establishment till the system had attained its per- 
fection^ 
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actual or corporeal seisin is, in many cases, rgl 

not indispensably necessary to the vesting 

or fixing such a property in hereditaments [9] 



as 



faction, others, from the analogy which several of 
the customs of barbarous nations bear to those of 
feudal usage, imagine they discover traces of this 
system in almost every state upon earth. 

The polity of rude nations must have been simple, 
and such as their situation and necessities prompted, 
rather than the result of philosophical enquiry. All 
nations were originally rude : all nations had external 
enemies, and internal connections and dependencies. 
When population increased, they endeavoured to en- 
large their borders. The wants and constitution of 
man urged him to society : society, as it conferred 
mutual benefits, required mutual aids. The idea of 
A public or a state at length prevailed. Subor- 
dination and rule were found absolutely necessary to 
the defence and well-being of society. When they 
had acquired new territories, they must have defended 
them; hence those who shared in the conquered lands, 
contributed to the general defence. Men, secure un- 
der the shadow of society, cultivated their polity, and 
ripened the suggestions of the moment into a regular 
system. Among a nation of savages there must have 
been freedom : " The chief of a petty plundering na- 
tion can never be despotic: the spoil is shared in 
common, and each individual defends his liberty as 
his own peculiar treasure. The first kings of Rome" 

c (says 
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as to make them descendible to the heirs 

Of A PURCHASER. 

Thus 



(says Voltaire,) " were like the captains of the Buc- 
caneers." (1). 

Prom circumstances thus similar, can we be sur- 
prised at similar usages? Hence the analogy between 
the customs of barbarous nations (2). 

To illustrate this, let us advert to the decimal di- 
vision of states. The celebrated division of this king- 
dom into counties, hundreds, and tythmg», and the 
making eaich person in such ty thing answeraMfe for hot 
fellows, has been much and deservedly extoMed for iW 
wisdom, and generally attributed to Alfred. But such 
division seems to have been (at least in some measure, 
though, perhaps, not in its perfect establishment) psk* 
tp that immortal man. 

The division of a state into less districts would be 
one of the earliest efforts of its civil polity (3). And 
we shall presently see the cause of such, divisions being 
decimally made* 

Some 



»T»^*wT»i , ""'nr*-r^* ^— • * w mr ,+*^i+r~t~-* 
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(1) See* 1 Voltaire's Spirit of Nak*~prelim. Ui&,-~fhilQ- 
>sopty of j$tf, 498. and MalL North Antiq. vol, i. ch. 8* 
p. 16^-4. 

(3) S$e pref. to MalL North Antiq. p. ix. Ferguson on 
Civil Society, part. 1. ch. 1. and part 2. 8. 1. and 2 Robertson** 
Amer* & 4. N. lxik Squire's Anglo Sax. Goo. St 7* ti. *£. 
It (6). 19.20.21. N. (3)* 26. 27. 31, 38. 3g &c. Macr 
pkers. Dissert, on the. Caledoru Dissert, xft. 

(3) See Whit. Hist* Manch. b. 1. ch. 8. sec. 4. p. 369. 
Nor. Antiq. vol. i. ch. 8. p. 174. 181. 
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Thus livery of seisin was, by the com- Faffine*. 
T&oti kw, knd Mill is absolutely essential [10] 

to 

< 

Some have supposed the origin of counties to have 
been from the government of the nations remaining 
in the conquered countries of Europe, Who retained 
their lands in aliodio (4). However, counties, and 
hundreds, and tythings also, seem much more ancient 
than the time of Alfred, and to have been common to 
tile northern nations (5). 

That thfcy, or something very analogous to them, 
were known to the British and Celtic nations, is also 
ete& (6). The Romans had, in very ancient days, 
their centurions, deans, &c. The Hebrews also had 
their rulers over thousands, over hundreds, ovfcr fifties, 
asA over tens (7). The Germans and other gothit 
nations seem to have been acquainted vnthhundreds (8). 

In 

(4) See Dalrympk on Fend. Prop. 9. Sullivan's Lect. 51 . 
29i- 24S. Jipirif&f ltffcw,b.30. ch. 17, 18. 

(5)Sefe MIL View of Eng. Gov. b. 1. ch. 6, p. ti8. 
b. 1. ch- 9. p. 177. Fortescue on Mm. prtf. *xj&L and p. 
±12* Sullivan, 245. Spirit of Laws, b. 30. ch. 17. vol. 
ii. p. 376—7, Bkkn> Alf. 204. note. Prtf. to 3 Co. i. 
b. and to q Co. 9. b. , Co. Litt. 168. a. & b. and note (6). 
Stuarts Diss, on the Engl Const, part 4* sec. £. p. 250. * 
N. £. Squire, S. 81. St N. (4). 83* 87. 2 BapW, 154> **• 
(8vo. 6651.) 

(6) Whit. Manchester, h. t. ch. 8. s. 4. p. 3fa. *CA 
I JFiirr. JFafe*, b.3. p. 185—6. (8vo. edit) See Squire, 
vbisup. 

ft) Sfee Lawman; c. 9. p. 162. and /Squire, s. 20. 

(8) Whit. Manch. b. 1. c. 8. s. 4. p, 370. 1 Bfocfc*. 
C&mnu 116. Bacotfon Eng. &ov. b. 1. 1. 25. Seie Afirir's 
Hist. Amer. Ind. 15. and note. Stuart's Diss, on Bng. Const. 
pt 4. g. 2. p. 229. 

C 2 
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[11] to the completion of a feoffment : without 
it the deed was a mere nullity, and con- 
veyed no property whatever to the feoffee; 

insomuch 

$ 

In China a practice prevails nearly similar to our own 
division of hundreds and tythings : their towns are 
divided into four parts, (this, I presume, follows from 
the form of their towns, which in square) (9) ; and these 
into smaller divisions of ten houses each, 8tc. &c (10). 
In Japan, they establish one out of every five, heads 
of families as a magistrate over the rest (11). But 
what comes nearest to our own mode of division 
seems to have been that of Mexico and Peru. Peru 
was divided into small districts containing ten families 
each: five of these composed a higher class of fifty 
families; and two of these last composed another 
called an hundred : ten hundreds constituted the 

largest 



(9) See Menu Acad, Scien. Paris, vol. v. p. 296. Hist. 
1718. art. vii. and see the Code of Gentoo Laws, ch. 14. 
p. 172-^3. (8vo. edit.) and Numb. ch. xxxy. 5. 

This form of towns was common in the East. Babylon 
and Damascus were squares : Nineveh a parallelogram. 

And note; the Welsh had a quadruple division: thus, '4 
Erw made 1 Tyzyn; 4 Tyzyn 1 Rhandir; 4 Rhandir 1 
Gavael; \Gaveal\ Trev; 4 Trev 1 Maenawr; 12 Macnawr 
a 2 Drev 1 Cwmmwd; 2 Cwmmwd 1 Cantrev.— Owen's 
Welch Diet, voce Cantrev. and see Taylor on Gavelk, c. vi. 
p. 96. &c. 

Though, perhaps, this proceeded only from the general 
custom of dividing things into halves, and those halves 
into quarters. 

(10) See Le Compfs Hist* of China, tgi. See also, * 
Rapiris Hist 157. 

(11) Spir. Laws, b. 14. ch. 15. 
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insomuch that if the feoffee had died be- 
fore livery, such livery could not be made 

to 

largest division, > consisting of a thousand families, 

&c. (12). 

Most nations reckon by tens (13). The Athenians 

divided their city into ten parts or tribes, &c. The 

tithes or tenths were paid to kings, &c. by many 

ancient nations beside the Jews O4). 

An 

(12) See Mod. Univ. Hist. vol. xxxviii. p. 469. and 
vol. xxxix. p. 14. 3 Blackst. Comm. ch. 4. p. 31. And 
see Of the Hindoo Divisions, Code of Gent 00 Laws, Pref. 
p. 115. & c. 17. s. 6. p. 230. 

(13) The ancient Scandinavians, indeed, had a great 
respect for the nnmber twelve ; and from them seems the 
number of our jury to have been derived. It is observa- 
ble, that we, to this day, reckon to twelve ; but then We 
return to ten : we do not say one and twelve, but thirteen, 
and continue by tens. It is observable, also that our score 
consists ofYxw? tens—twenty— twi ten. And to our Saxon 
ancestors are we to attribute the custom of numbering to 
twelve. See further, Nor. Ant. vol. i. ch.4. p. 61 — 65. ch. .7. 
p. *33 — ^fy °h. 8. p. 169. ch. 13. p. 356. (note), and vol. 
ii. p. 7. Edda, Fab. 1. & note (A), and p. 41. & N. (C). 
Fab. vii. 3 Blackst.. Comm. 349. ch. 23. and p. 365. and 
note (b). See also 3 Roll. Anc. Hist. b. 5. art. iv. and 
compare with MaU c. 4. p. 58. and Pref. to ibid. 

The Welch reckon to ten ; and then they say one and 
ten, and not eleven; and so' continue tiWjive and ten, 
which answers to our fifteen. They then say one and fifteen, 
or one, five, and ten; and so on to/our and fifteen ; and then 
twenty, or a score; and so on till ten and twenty ; one, ten, 
and twenty, &c. to two twenties: and continue by twenties 
or scores* It is observable, that their term for a hundred, 
or ten tens, is cant, which signifies, a complete series of num- 
bers. See Owen's Welch Diet, voce Cant* 

(14) See Clayt. Chron. of Hebrew Bible, 102. Roll. Anc. 
Hkt. b. 2. part. 2. ch. 1. b. 6. ch. 2. art. ix. Patrick on 
Gen. xiv. v. 21. xxviii. v. 22. See 1 Samuel, ch, 8. v. 17; 

- c 3 
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[13] to his heir ; nor ceuld he inherit without 
it (*)- As the ancestor had bq property 

in 

An effect go general m?ast have had as general a 
cause. The division of our own kingdom seems ne- 
cessarily to have flowed from the then state of society 
prevailing among us ; the history of which associations 
in this island is deduced with great ability by Professor 
Millar (15). Yet the decimal arrangement of those 
divisions is supposed by many to have been derived 
from the ecclesiastical polity, and that from the Mosaic 
institutions ( 1 6). But that such decimal arrangement 
,was not from the Mosaic institution is' clear, in that 
we find it among nations who were wholly unac- 
quainted with either the Jewish or the Christian polity. 

As the method of reckoning by tens was tihuscom- 
mon to most nations, we must seek a cause which was 
equally common to them : aqd this cause, most prQr 
fcably, was the number qf those natural instruments of 
notation which every one carries about him, the fin- 
gers. This was a cause 9omnfton to &JQ, anjl which, 
therefore, all migty; have ftljoigetf (1 7). This method 

of 

(0 See Co. LitL 52. b. See also Buii^s Nisi PWW, 
256—7, See 1 Burr. $2. Taylor $. Atkins v. Horde 



(15) See his View of Engl @ot>. and also Squire on Angh 
Sax.Gov. 

(16) See Millar 9 b. 1. q. 6, p. 114* Bycou on Sag, Gov* 
part. 1. c. 26. (W.#^«39i . 

(17 See MUltf* Vim of Bng.Gov. b, \. ch. & p. us, 
and note %. Atfwfa 4m%. JtuL ar# vi p. 7*4.. &c. 13& 
tftl ape. Cqrf* Cftfafe *** Voy. £<^ ofQtaheke, 
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(18) See Adair as above* 

(19) See Dalrymplt's Jfetf. Prop* <*• a * And JHStor, b. 
1. ch. 4. p. ft. 

c 4 
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in the hereditaments intended to be con- 
veyed, he could communicate none to hie 

posterity ; 

of reckoning was simple ; and simple must have been 
the method of early times, when people were yet 
rude. The American Indians are yet savage, and 
they continue to make use of this method to this 
day ( 1 8). More examples of general congruity might 
be selected, (as the trial by ordeal, for instance:) but 
when we find a cause to be general, shall we be sur- 
prised at a general effect ? 

From the same source are we to trace the analogy be- 
tween the usages of barbarous states and those of the 
feudal system. But yet the causes of the irruption of 
the northern invaders of the empire, and their views 
of conquest, and more especially the condition of those 
among whom they settled, were almost peculiar to 
themselves, and essentially different from those of most, 
if not all, others, who thus went conquering and to 
conquer : and therefore their system of government 
must have been, in some degree, singular (19). 

But still this originally simple, though latterly so 
complicated, yet well-concerted system, so generally 
established in Europe, seemed calculated only for a 
nation of warriors, in their progress from an horde of 
savages to a settled state. Ill-adapted to a refined or 
refining age, it? corruption, its decline, gave birth to 
a constitution, more fitted for a community of me*j. 

Oar 
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[15] posterity ; in the same manner as if a de- 
Death of the v j see ij ac j died before the devisor, his heir 

devisee be- 

fore that of COllld 

the devisor. 

Our British ancestors were once savages like the 
rude natives of America ; and were the Britons our 
contemporaries, and not our progenitors, we should 
regard them less partially, and more readily allow the 
equality. Our Germanic forefathers were also sa- 
vage : the northern nations were addicted to rapine and 
war, were rude and uncultivated ; they even placed 
the happiness of a future state inputting each other 
to pieces, and drinking beer from the scull of an 
enemy ! (20). 

When an horde of these warriors settled in a coun- 
try, they were yet a people,&iid required the assistance 
of each other, while thus surrounded by foes. Though 
the country was portioned out among the several indi- 
viduals entitled, yet each could not have defended his 
property by his own . arm. The individuals were 
united, and formed p, state. . Hence were provisions of 
a military nature reserved. And as the causes of early 
nations were, in general, very similar, the effects Vere 
very similar also. Thus we discover usages analogous 
to those of the feudal system in various states. We 
descry the rudiments ofit among, the Scythians (*i), 

and 

« 

(20) See the Edda ; Fab. xx. Ode ofKegtter'Lodbrog. Nor m 
Antiq. v. 1. c. 6. p. 120. c. f i2. p. 310. v.ii. p. 105— -111. 
& p. 232—3. and compare with Adair, 65. 135. and 
Roberts. Amer. B. 4. N. lxix. See also Millar's View, b. 1 . 
c. 5. s. 2. p. 107. Talc, on Clim. b. 6. c, 2. p. 347. and 
Jloll. Anc. Hist. b. 6. c. 1. s. 3. 

(21) Hot. lib. iii. ode 2 24. and see JfaU. Anc. Hist. b. 6* 
ch. 1. s. 3. Mall. N. A. pref. and ch. 2. 4. &c. . 
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could not have succeeded. The death of [16] 
the devisor is as essential to the completion 

of 

and we trace it through the countries which they over- 
ran (22). In the several states of Europe which they 
invaded, we find it established N in a greater or a less 
degrees we observe the same customs in their progress 
in Asia (23): and we observe too, at least its resem- 
blance, even in the remote island of Japan (24). In 
several parts of Europe a system very similar, if not, 
originally, the same, seems to have prevailed long be- 
fore the invasion of the Gothic tribes. Whitaker 
finds it in the British polity, and thinks it coeval with 
the first government of our island; and thence extends 
it to other Celtic nations (25). Lowman points out 
a great similarity between the Hebrew and feudal 
systems (26). An analogous usage prevailed also, it 
is said, in the New World ; in Mexico, Peru, &c. (27) ; 
and even in the islands of the Pacific Sea (28). 

That 

($2) See Volt. Spir. Nat. v. ii. c. 91. p. 248. and Mall. 
N. A. vbi sup. 

(23) Volt, ubi sup. and 1 Roberts. Charles V. s. 3. p. 228. 
&470. .Note(YY). 

(24) See Linsckoten, b. 1. c. 26. p. 46. 

(2$) Hist. Manch. b. 1. c. 8. s. 3. and see 1 Warr. 
Wales, b. 3. p. 186. 195. 246. and Tayl. on Gavelk. passim. 
aad Wrighfs Ten. 48. N. (e). 

(126) Loxvm. on the Civil Gov. of the Hebr. c. 4., and see 
Ainsw. on the Pentateuch. 

(27} See Volt. Spir. Nat. v. 3. c. 147. p. 216. and 
J Roberts.,Amer. b. 7. 
- (28) See Cooke's Voy. Description of the Friendly and 
Society Islands. 
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of the devise, as the livery of seisin is to 
tlie completion of the feoffment In both 

cases, 

That this system was known, however, to our Ger- 
man ancestors, is clear; and by them established in the 
countries through which they passed, or in which they 
settled. By them was it planted, or at least improved, 
in our island ; though it did not receive its completion 
till the arrival of the Norman race (29). 

To argue that it was not known to the Saxonsy be- 
cause it was not matured till the Norman sera, is ab- 
surd. Can nothing exist till it is perfect ? As there 
are causes common to all, or almost all, nations, there 
will be suggestions equally common : but the im- 
provement of what is thus suggested must depend 
upon the several states. When we seek into the 
usages of early times, let us be careful to attribute 
them to simple causes (30). 
^ - I well know that the feudal system was not fully 
completed till the Norman period ; all I contend for 

is, 

(29), See Millar, t. 1. c 4. b. 2. c. 1. p. 259. and 
note*. Sullivan, lect. ii. and iii. Law of' Forfeiture, 
45. Stuarfs View, of Soc. in Eur. b. 1. c. 2. iri. Ferguson 
on Civ. Soc. part 1. s. 2. Mall. Nor. Ant. vol. i. c& 
p. 156. See Spin of Law, b. 11. €.6, b* 3D. c. 1. 
Hargrove's Note to Co. Litt 64. a. note (x> 2 Bin. Comm. 
c. 4. Bac. on Eng. Gov. Dairy mp. Feud. Prop. ch. l- 
Runnington on Hale's Com. Law, c. 5. p. 107* »o$e (I). 
2 Tyrr. Gen. Hist. Eng. Introd. j>. 86, Stuart's Diss. Antiq* 
Engl. Const, part 2. s. 1. and part 2. s. 4. JSquire, passim. 

(30) See Stuarfs View of Soc. in pur. b. 1. c. 2. 8. 4- 
P- 54- (4to edit.) Dalrympte oh Feudal Prop. ch. $. p. 7^-§» 
Stuart's Diss. Ant. Eng. Const, part 2. s. 4. p. 123. N. part 
4. s.9. p. 222. and s. 3. p. §47. « Roberts. Amen 0.7* 
p. 299. (4to edit,) ' 
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cases, as they could not operate before 
their consummation, there was nothing 
conveyed; and consequently nothing 
could be inherited (u). 

Here the feoffment was not perfected till [17] 
the livery of seisin given, and so nothing incomptae 6 
passed to the ancestor; but there are cases 2 ** m 1 of 

1 the ancestor. 

where the purchase may be so far coon* 
plate in the life of the ancestor, who dies 
before the perfection or ultimate essential 

is, that it was known, (however imperfectly) to the 
Saxons, and that they permitted the devising of lands. 
" The feudal systein, (says Sir John Dalrymple,) 
was not established at once in England, but by degrees ; 
the same was its progress in every other country in 
Europe (31)." 

Some acquaintance with the feudal laws seems abso 
lately essential to the elucidation of our own, as they 
are relative to property, &c. yet neither Little- 
ton nor Sir Edward Cok$ appears once to have 
alluded intentionally to them ; and still Baron Gil- 
bert illustrates the works of both of those celebrated 
authors, by recurring to feudal principles ! 

(u) 8ee jxrfj ch. 4. p. 135. 



(31) Dalrymp. Feud. Prop. c. l. p. 17. and 23. and see 
WtigMs Ten. c. 3. p. 135. &c. aad N. (a), (b). Kaim** 
Ess. on Brit. An$%. £•*. %• p» 23* 

of 
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of such purchase, as to fix an inheritable 
property in him, so as to enable his heirs 
to succeed by descent to the heredita- 
ments purchased, notwithstanding such 
Fi ne . deficiency of an absolute perfection : as 

Sw^fore w here a fine had been levied, sur cogni- 
^xecution. zance dt droit tantum, Sec. to A. in fee ; 

and afterwards, but before execution, A. 
Yet the heir died; yet his heir might have entered: 

inty descent ^ ^^ fae wfere ^ firgt whQ entered> 

yet he should have been in by descent, 
and a posthumous nearer heir might have 
entered on him; it being a rule (x\ that 
where the heir takes any thing which 

(ac) See l Co. 98. a. and b. Moore, 140 — 1. ca. 281. 
(Shettie's Case.) Of this rule see Douglas, 506, note. 
1 Fearne, 102. (4th edit.) 2 Burrow, 1106. Long v. 
Laming. 1 Hargrove's Law Tracts, 497. 551. 2 
Bla. Comm. ch. 15. p. 242. ' Butl. N. (1.) to Co. 
Lift. 376. b. 1 Bro* Chanc. Ca. 206. Jones v. Mor- 
gan. 

Si terre soit done a un home a term de son vie, le 
rem. a un auter a terme de vie, le rem. al. iij. en le 
tail, le rem. en fee as drt. heirs le primer tent, en le 
rem. si touts fuer. morts, le droit heire celuy en le 
primer rem. serra adjudge eins per Disc, de Heritage, 
purr ceo q. son Aunc. per possibility purr, aver ewe En- 
herit. Trin. 1 1 Hen. iv. pL 14. fol. 74. b. 

might 
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might have vested in the ancestor, the heir 
shall be in by descent. 

Here, by the levying of the fine, the 
right was acknowledged on an adverse 
suit (y), to have been in the ancestor; and, [18] 
consequently, his right was established; 
and the delivqry of possession, on the writ 
of habere facias seisinam, was only to invest 
him with the actual seisin of that which 
was confessed to have been in him/of right, 
by a matter of record, and of which he had 
already a seisin in law (z). And here this Seisin in law. 

case 

(y) See Mr. Hargravefs note (c) to Co. UtU 121. a. 
and l Cruise on lines, 25. 

(z) Co. Litt. 266. b. 

And observe, that, since the statute 27 Hen. 8. the 
cestuy que use has the actual possession of the lands by 
virtue of that act ; for as, on a fine, an use must ne- - 
cessarily arise, so now that use is immediately exe- 
cuted. See 13 Vin. 266. Fine (X. 3).|>/. 3. 1 Cruise, 
56. &c ch. 4. Touchst. 4. and notes. 

Yet the cognizee cannot bring trespass before an 
actual entry. 2 Leon. 147. pi. 182. Berry v. Good- 
man. But see Cro. Eliz. 46. Anon. * 

So in the case of a bargain and sale, the bargainee 
is in the actual possession by virtue of the statute, so 

as 
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[19] case differs from the cftse before put ts£ a 
feoffment : in this y the right and property 

were 

as to 4ht the property in him ; and ais6 as to the assign* 
meht or transfer of such property over ; bat hfe cannot 
bring trespass before his actual entry. Carter, 57. &c* 
Geary v. Bearcroft. 

But note : a common recovery vests no freehold, either 
in deed or in law, nor does any use arise on such reco- 
very, before execution Served. See Moore, 141. cafte 
281. Shellie's case. Jenk. Cent 249. pL 40. Co. 
Litt. 266. b. note (2). 2 Cruise, I34. 

So that if an elder brother suffer a recovery, but nt) 
execution be sued, it will mk make a sister to inherit 
in exclusion of the half-blood. See Plowd. 43. b. 

Yet, if the person suffering a recovery die before 
execution, execution shall, in many cases, be sued out 
' against his heirs : so that when served it shall have re- 

lation to the act of the ancestor, and the heir be in by 
descent : as where A. suffered a recovery with thd rise 
(among oflier uses) to the heirs male of his bddy, and 
died before execution ; on execution served, Mis heir 
was adjudged in by descent. Shdh/s -case, 1 Co. 93. 
b. 106. b. See Co. Litt. 361. b. 7 Co. 38. a. See 
also 5 Burr. 2786—7. 

If a man recover an advowson, and the bishop col- 
late by reason of lapse, it shaft be a sufficient execu- 
tion of the recovery to cause a pdssessiofratfis. Set 
1 Leon. 234. 

See farther, of Executioii : Of Fines, 1 Crmtt, c. 1. 
p j>. 3. c.4, p. 57. Shep. Touchst. c. 2. p. 4. Cofaf* 

Reading*, 
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were fixed in the ancestor before execu- 
tion ; in the other, the livery of seisin was 
necessary to the fixture of such property : , 

as the seisin was not given, the property 
was not fixed. 

But yet it must be observed, that though 
the heir thus took by descent from the an- 
ccstor to whom the fine was so levied, still 
was he considered in a light which differed 
from that, in which the common heir was 
taken : he should not have been in ward ; 

' neither should he have had his age ; nor 
would he have tolled the entry of him who 
had right (a) ; (which are the character- 
istics, in some measure, of an estate by 
purchase.) Thus was he a being of a 
mongrel kind; something, as it were, be- 
tween an heir and a purchaser ; partaking 

- of the nature of both, though more nearly rgQl 
agreeing to the description of the former 
than of the latter. 

Mtodingtt, Bfeadv 2. Tract*, 230* 3 Cbmyns's Dig. 
B*eeution {A. 6.) and Fiftesr, (B. 94) 

Of Recoveries: 2 Cruise, c. 6. p*. »3^ See Dyer, 
35- pL #& ibid. 373-— 4. pt> i£. . Cmyn*,, aa above. 

(a) See 1 Co. 98. b. 1*06. K 

Again, 



" 
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Again, with respect to copyholds ; if a 
surrender be made to the use of A. in fee, 
and A. die before admittance, yet the 
•heir of A. shall be admitted ; and upon 
such his admission, he shall be in by de- 
scent from the surrender* to which the 
admittance ' relates (6). 



Exchange. 



So also in the case of an exchange : If 
both parties die before either enter, the ex- 
change is void : but if one enter, and the 
other die before entry, yet his heir may 
enter, and shall be in by descent (c). 



Devise. 



So, in case of a devise to A. in fee, and 
A. die after the devisor, without having 
ever made any actual entry himself; yet 
his heir may enter, and shall take by de- 
scent (d), (though the devisee had but a 

(b) See 5 Burrow. 2786 — 7. Vaughan d. Atkins, 
v. Atkins ; and sec Gilb. Ten. p. 288. Robinson on 
Gavelk. b. 1 . c. 6. p. 98. 6 Viner's Abr. Copyh. 
(B. «.) 1 Com. Dig. 615. Borough English. Car- 
thew y 275 — 6. Benson, v. Scott. 1 Watk. Copyh* 
103. [163. 2d edit.] 

(c) See Perkins, 3. 285, 286. and 1 Rep. 98. b. 

(d) See Cro* Car. 200/ Hulm, v. Heylock. . 

seisin 



V 
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seisin in law (c). So also, on a devise by [21] 
custom before the statutes of Hen. VIII. 

■ 

the heir of the devisee might have had a 
writ of ex gravi querela, if the devisee had 
died after the devisor, and before entry if). 

If a person takes a remainder at the time Reraainde. 
of its creation, otherwise than by way of 
use or devise, the seisin is delivered to the 
particular tenant of the freehold ; which 
seisin shall enure and give effect to all the 
remainders limited thereon (g.) In case a 

remainder 

(e) See Co. Litt. 111. a. 240. b. ; and see Jenk. 
Rep. 227. pi. 92. and Dyer, 221. pi. 16. Bishop v. . 
Bishop. Dr. & Stud. Dial. 2. c. 33. Touch&t. 455. t 

Bull. N. P. 103. 2 Mod. 7. Co. Litt. 214. 236. 
Plowd. 412, 413. 10 Co. 40. b. 1 Leon. 290, ca. 
293. Matheson v. Tret. 3 Bl. Comm. 168. ch. 10. 

(/) See F. N. B. 199. B, 20a. B. and compare 
with Co. Litt. 111. and F. N. B. 200. B. and note 
(a), p. 463. of 8th edit. 1755, 4to. 

(g) See Litt. s. 60. 450. See also 1 Vent. 260 — 1 . 
and 2 BL Comm. 167. ch. 11. 

So the admission of the particular tenant for life or 
years of copyhold premises, is the admission of him in 
remainder; but so 'as not to prejudice the lord of his 
fine, where, by custom, such fine is due. See 4 Co. 
23. a. Fitche's case. 2 Levinz, 107, Blackborne v # . 

D Greaves. 
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["231 remainder be limited by way of use or by 
devise, as these modes were introduced, 
(the tatter, perhaps, revived ; see ante, p. 
7. and note (k\ since the decline of the 
feudal system, there needs no livery to be 
given at all; yet the remainders so limited 
become equally transmissible to the heirs 
of the devisee, or cestuy que use. And it is 
the same with respect to executory devises, 
contingencies, and possibilities (A). 

Attornment. If a person took a remainder by a mesne 

* grant, such grant was anciently attended 

with attornment ; but now attornment is 

not necessary (i). 

In 

Greaves, i Vent. 260 — 1. Batmore tr. Graves. Moore, 
358. ca* 488. Dell v. Higden. 465. ca. 658. TIpmg 
t?. Bemring. 1 Mod. 102. and 120 — 1. Blackbora* v. 
Greaves. Lex Custumaria, ch. 17. p. 15s. ck. 18. 
p. 16& Gitb. Ten. 263. 194. Co. Compt. Copyh. s. 
56. p. 130. and Supplement, s. 7. p. 46a. See % 
Comyn'9 Dig. 391. Copyhold* (G. 9,) 6 Timers AW. 
Copyh. (P. b.) and (C. e.) pb. 15. Kitck* Cotiris, 192* 
a. Cro. Jac.§i. pL 1. Atmeekn* 9w Auacekae. 3 
Lev* 308. Baraee i* *Corke. 

(h) Ante) p* 4. and. pish ck, 3. sect. 2. p, 129. 

(t) See GiUk. Ten* €* i*#f* && uarier Attomme*. 
And see the fttatute^ & 5 ifci*. c. 16. and 11 Geo- II. 

"° c.49. 
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In the cfese also of Hquitabls rda- Editable 
tions > if the ancestor executes articles of r atlons " 
purchase* and dies before such purchase 
b6 completed* a oouUt of equity will 
compel sutih completion in favour of the 
heir of the purchaser } the yendor being 
considered a& a trustee for the vdndee; and 
thel estate shall, iir thegoktBmplatioit 
Of such coukt, b* deemed in such pur- 
chaser from the time df the execution of [23] 
thto article** so as to be capable of being 
devised by such ancestor, or inheritable by 
his heir {k)< 

c. 19. and Co. Liti. 309. al note (1), (Harg. & Butl. 
fciit,) tod tknig, 48gf. 

(ft) Preted* Ch&nd< 32a. Gi:eenhill v. Oreenhill Ic 
«& 1 F«My, 437^ Potter tf. Pottef. a Ve$. 631. Hiatoti 
v, Hintort. Step. Tone tot. 439, note (2), (edit, of 
179*.) * Pi». tf/ta. 629, Ltagfofd v. Pitt- 1 il/*. 
57s. Gfdeii *>, Stokh, 

Bfrt We must Hcrt confound thesfc equitable interests 
*itfc e£ttft(£$ at ctfffiinotulaw; for finch an interest fife 
ttfefttioned ab&ve is incapable of an actual seisin. It is 
fttf&l front Jte analogy to the cases preceding it, and 
tiot *g furnishing ft trie for conttfton-law estates. For 
oft ttte completion of the agreement £y conveydncA to 
th* h&r, $tteh hei# wctald undoubtedly take by purchase 
*M eomiaon-ldw ; tostorete*, he tnay be considered: 9s 
betog to by a court of eqflity. See post. c. 5. and 
£btg/. 77 1 . Goodrigkt tf. Alston v. Wells & */. 

d 2 Thus, 
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Actual seisin Thus, in case the ancestor takes by pur- 

Tdwcent. 011 CH ASE > ^ e ma y ^ e ca P a M e of transmitting 

the property so taken to his own heirs, 

without any actual possession in himself; 

» 

but if the ancestor himself takes by de- 
scent, it is absolutely necessary, in order 
to make him the stock or terminus from 
whom the descent should now run, and so 

* • 

enable him to transmit such hereditaments 
to his ozm heirs, that he acquire an actual 
s e i s i n of sruch as are corporeal, or what is 
equivalent thereto in such as are incorpo- 
[24] real (/); or that he exert some act of 

(7) See 2 Bla. Comm. 209. ch. 14. Gilb. Ten. 12. 
Co. Litt. 11. b. 15. a. 40. a. 239. b. Halt's Hist, of 
the Comm. Law, 267. ch. 11. Wriglti's Tenures, 183. 
and note (9), ch. 3. 3 Rep. 41. b. 42. a. fc b. Rat- 
cliff's case. 8 Rep. 36, a. in Pain's case. Ncy's 
Maxims, 22 — 3. ch. 4. Kitchen of Courts, 109. See 
3 Wilson, 526. Newman v. Newman. But note: 
though it be necessary that the ancestor be seised, yet it 
v is by no means required that such seisin continue till 
the death of such ancestor : for if he had been seised at 
any time during his life, and afterwards disseised, still, 
if he had not parted with his right or property, his 
heir shall inherit. See post. s. 3. See Coke on Fines 
Read. 19. Tracts, 270. Co. Litt. 237. b. And 
note, if a seisin be .pleaded, it shall be intended a 
dying seised. See 4 Leon. 97, Paston v. Townsend. 

ownership 
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ownership over such as are in reversion or 
remainder expectant upon an estate of 
freehold (m). 

For though the heir of the person to 
whom the fine sur cogn. de droit tantttm. 
Sec. was levied, or to whom the surrender 
was made ; though the heir of the party ' 
to the exchange who died before entry, 
of the devisee,, of the remainder-man, or 
of the purchaser, shall succeed to the he- 
reditaments of theirrespective ancestors by [25] 
descent, though those ancestors had never 
had any actual seisin ; yet,in order to enable 
them to turn the descent, and transmit 
such hereditaments to their own heirs, it is 
indispensably necessary that such persons, 
who so succeed by descent, gain an 
actual possession, or what is equiva- 
lent thereto, in the respective premises ; 
otherwise they shall descend, not to their 
heirs, (as such,) but to those who shall be 
able to shew themselves the right heirs of 
such first purchaser ; without any regard 
to any intermediate person who was never 

(m) See post. ch. 3. sec. 1. 

d 3 in 
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in the actual possession of such heredita- 

mente. 

Seisin in law; Immediately on the death of the ances- 
tor, (whether such ancestor had taken by 
descent or by purchase,) or the interme- 
diate person to whom the estate devolved, 
(whether such person had an actual seisin 
or not,) the law casts the estate upon the 
heir (n) : And as he has thus the right, it 
gives him also a presumed possession or 
[26] seisin ; (for I speak now of estates in pos- 
Or presump- session). On the death of the ancestor, as 
ive seism. ^ e possession would be otherwise vacant, 
the law supposes or presumes it tobein the 
heir; and this presumptive possession or 

(n) See % Bla. Comm. 201. ch. 14. 3 Ibid. 168. 
ch. icx. Qo. Litt. 13. b. 337. *. and b. See 4 Co. 
59. % aad t>. C9.se q{ Sadlers. Gilb. Ten. 18L See 
also Carthew, 260. Symonds v. Cudmore: and 3 
Wils. 526. Newman v. Newman. > 

And »nph teir immediately becomes tenant tq the 

lord : ina^jnuch, that if he die before entry, yet a 

x belief shall be paid on his death. See Kitch. 146. a. 

Mtzh. Abr. Relief. 12. and 2 Com. Dig. 400. Copyh. 

(K. u.> Co, lut. 23ft, \. i*>te (1). §eo GW>> ZV* 

24. and Watlc. N. xxiii. p. 372. and N- xxiv. p. 
377. 'Brooke, Relief ) 2. 

* seisin 
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seisin, is what is termed a possession or 

seisin in law. 

• ■ 

And we must be careful to remark, that Actual seisin, 

# . though by 

this possession or seisin in law in the heir, wrong, re* 
is* as we have stated it* no more than mqh gumption!"* 
pesed or presumed ; for if there be an actual 
possession or seisin, either by right or by 
wrong, in any other person, such actual 
possession or seisin rebuts the presumption 
of a seisin in the heir (a). 

If, on the death of such ancestor, the rg^i 
hereditaments descending wereijr lease Seisin in 

t i ~ deed. 

foe years to any, then the possession of Le8aee for 
the lessee for years gives, not a seisin or y ears - 
possession in lazv> but a seisin or possession 
in deed to such heir (p). 

(*) See QUb. Ten. 2%. 4 Sep. 58. a. and b. Co. 
litt. 266. b. Bote (1), 277. a. Brooke, tit Power, 
66. 75. Seisin, 13. See Plowd. 137. b, 3 Bacon's 
Abr. Lease, (I. 5.) 

(p) See the next section ; and ch. 3. s. 1. 

And the reversioner may, in pleading, say, that he 
was seised in his demesne. See Pfowden, 191 . and Co. 
Litt. 15. a. and note (3). 

D 4 If 
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Tenant of If suc h hereditaments were leased or li- 
the freehold, xnited for life, or in tail, so that an 

estate of freehold was created, then the 
seisin or possession indeed isin such f An - 

Noseisinof TICULAR TENANT (ff). And thbtigh a 
reversion,&c . « i x i • j /• t 

on a freehold, person is said to be seised of such reversion 

or remainder thus expectantupon an estate 
of freehold, and such seisin is often styled 
a seisin in law; and so a seisin in deed and 
a seisin in law be supposed to exist together 
of the same estate; yet this confusion 
seems to have arisen from the different ac- 
ceptations in which the word seisin has 
been taken ; and from using it in a general 
sense, when it should be taken in a strict 
or confined one*; or in a confined one, 
when it should be used in a general sense. 

By the seisin of such reversioner or re- 
mainder-man is meant, in reality, no more 
than that such reversioner continues, or 
that such remainder-man is placed, in the 
tenancy, and that the property is fixed in 
him. The particular estates and the re- 
version or remainders over, form, in law, 

(q) See post . ck. 3. sec. 1 . 

but 
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but one estate; and, consequently, by de- 
livering the possession to the person first 
taking, it extends to all. All therefore, 
may be said to be seised; as they are all 
placed in the tenancy, and as the property 
is fixed in all 

* 

If the tenant for. life surrender to him 
immediately in remainder, and the re- 
mainder-man agree; to such surrender, the 
frank- tenement is immediately in him, 
and apradpe quod reddat lies against him 
before entry; but before entry he shall not 
have trespass (r). 

■ 
* t * 

. . But, on the other hand, when the seisin 
is divided into a seisin in deed and a seisin 
in law, we confine it merely to the present 
corporeal possession of the premises; not 
extending it to the fixture of an interest 
which, is to come into actual enjoyment 
on a future event. The seisin, not strictly 
in its technical sense, but in its primitive 
and vulgar acceptation, i. e. the corporeal 
or visible possession, must* in the last case, 

(r) Bro. Surrender, pi. 50. 

be 
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be really expectant upon, and postponed 
to, the determination of the particular 
estate. And in this sense the reversioner 
or remainder-man cannot be seised either 
hi deed or in law. 

Words frequently convey an idea in one 
age very different from that which they 
were designed to excite in another. The 
thing is often forgotten,, while the term 
remains. The usage and customs nary ; 
they . dwindle into mere form, or they die 
of a gradual decay ; while the word con- 
tinues in its original state, . Thus the term 
vesture has experienced a similar mutation 
with that of seisin, and is, as frequently, 
extended to things, to which it was not 
intended to apply. We now say that a 
remainder is vested, as we say that the 
remainder-man is seised. We have seen 
that the term seisure is thus applied in a 
peculiar sense— in a sense in which it was 
not originally designed to apply ; and 
when t wesay that sneh remainder is tested, 
we merid the matter but little ; we only 
mean, that the property is fixed in him, 
and not contingent. 

* ' The 
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The term vested is allusive to the im- 
proper investiture of antiquity, which 
required a subsequent actual seisin to com- 
plete it ; and it is so used* from the ana- 
logy such fixture of property in the re- 
mainder-man bears to that of the person 
so invested, and not from any absolute 
propriety of expression. Thus, improper 
investiture appears to have been fm incho- 
ate form of delivering seisin, and required, 
as we have said, an actual livery tt> com- 
plete the transfer j and to have arisen from 
a particular mode of such livery — that of 
investing the tenant, or clothing him with a 
robe or ve&t ($)• The vesting, therefore, 
of an estate was originally and properly 
applicable to that of the particular tenant 
(or tenant in possession) to whom the ac- 
tual seisin was given, since it was clearly 
no other than a symbolical livery* 

When we, speak, then, of a seisin in 
deed, or in law* it is allusive to the actual 

(,s) See Sullivan. L. vK p. 59. &c. 2 BL 
Com. c. 2%. p. 366. _ Kaims's Law Tracts, Tr. iii. p. 
106 — 8. Robins. GaveHc. B. fc. e. 2. p. ij%. 1 Burr. 
109/ 1 Walk, on G$yA % 26o, [4Q$~9« 3d edit J 

possession 
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possession of the. premises ; and not with 
reference to the interest of the reversioner 
or remainder-man, or their being placed 
in the tenancy. 

Again; the great distinction between 
such reversion or remainder expectant upon 
a freehold, and an estate of which a per- 
son may have a seisin in deed or in law, 
or to which he has only a right, is this : 
The person in the corporeal possession of the 
freehold, who is in the perception of the 
profits, who has the actual possession, has 
the seisin m deed: the person who has. a 
right of property in the premises, and also 
a title to enter immediately into them when 
the possession is vacant, has a seisin in 
law. In the former case, the possession is 
already full, and, therefore, excludes a pre- 
sumption ; but in the latter, it being vacant* 
the law presumes it to be in Mm who has 
right. But if the actual possession be in one 
person, and another has a title to enter during 
such possession, ht has but a right ; by reason 
of the actual possession being in such per- 
[98] son - But, in the case of a reversioner or 
remainder-man, his title to enter does not 

arise 
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arise till after the possession of a right- 
ful (t) tenant is expired, and not while [29] 
the possession is in any one else. During 
the particular estate, the possession is in 
the particular tenant ; but it is not till his 
possession be DETERMiNEDthat therever- 
sioner's title to enter accrues. Now when 
his interest is determined, the law sup- 
poses the premises to be vacant: (for if Deforce- . 
the particular tenant continues the posses- ment " 
sion after the estate ended, it would be a 
deforcement of the reversioner ; which 
being a wrong in the tenant, the law will 
not presume :) and upon the determina- 
tion, therefore, of the particular estate, 
does the title of entry of the reversioner 
arise ; and the possession being thus sup- 
posed vacant, the law presumes it to be 
in him who has title to enter : and thus 
has he a seisin in law ; for so is his seisin 

(0 For though the reversioner, &c. may enter on 
him who intrudes on the death of the particular tenant, 
and so acquires the wrongful possession ; yet, on the 
expiration of the estate of the tenant, his interest 
ceases to be a reversion or remainder, and therefore 
flat wi,thin our assertion. 

now. 
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now, and now very property, called («). 
But then this seisin in law is never in the 
reversioner or remainder-man m tuck ; for 
as soon as the particular estate is deter* 
[30] mined, it ceases to be a reversion or re- 
mainder, and becomes an estate itf pos- 
session {*): and, consequently, a remato- 
der~man or reversioner cannot strictly be 
said to be seised Mstidh, though it is so said 
in common parl&nce* And though it ii so 
said, (that he has a seisin 1 in law, etet 
during the continuance of the particular 
estate,} yet this ideal seisin is not put upon 
a level with the strict legalseisin in the per- 
No dower of son entitled, when the possession is atoso- 
frelhoid totety vacant - for notwithstanding it ap- 
pears, that of a seisin in law, a widow «t*y 
have her dower, yet she shall not have 
dower of the seisin we npw mention > bst 
shall wait for that strict seisin in law which 

takes place on the determination of the par- 
ticular estate, in order not only to be en- 
dowed, but even to be endowable (i/). 

(y) See post. ch.3. sec. 1. 

But 



a reversion 
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But to return : If, on the death of the Abator, 
ancestor, a stranger enters before the heir, 
and in legal language, abates, then the 
actual possession of the abator, though by 
wrong, shall rebut the seisin or possession 
in law of the heir (*). So, had the ances- nj ^\ 
tea 9 himself been disseised, and died be- 
fore a subsequent entry, the actual seisin 
torould be in such disseisee, and the heir 
have but a right (a). 

« 

But when hereditaments descend, and Release of 
a stranger abates, yet, though the heir has £eH\ byt e 
but a right remaining, he may release 
it to such abator (b\ So, also, if such he- By a Copy- 
reditaments be copyhold, and another be er " 

.(*) Brooke, Dower, 66. 75. Seisin, 13. Co. Litt. 
277. a. Ptevid. 137. b. 3 Bac. Abr. 400, 401. Lease, 
&c. (I. 5.) Ante, p. 26. (g). 

(a) Tte id implied ift the very term disseisin. And 
see Perkins* see. *8o. and 1 Burrow, 106. Taylor d. 
Atkins v. Horde, and post. sec. 3. Gilb. Ten. 48. 
Hob. 322 . Elvis v. Archbishop of York, & al. 

(fi\, Brooke, Descent, 27. See Litt. sec. 448. Co. 
Litt. 275. 26©. a. and b. 5 Com. Dig. 370. Release, 
(B. 2.) Touchst. 321.331. 10 Co. 48. Lampett's 
case. 

wrongfully 
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[32] wrongfully admitted, the heir may release 
By tenant in to the person so admitted tenant (c). So, 

also, an infant of fifteen may release his 
gavelkind lands to one in possession of the 

Ari 8uT k freehold ( rf )' &c - &c - But t^g* 1 the 

right of the heir may be thus released to 
the person in possession, yet it cannot be given 
or granted to, any other, it not being in its 
nature grantable(e). 

(c) Co. Litt. 59. a. and note (2), 60. a. 4 Rep. 25. 
Kite & Quienton. See F. N. B. 98. A* See further 
2 Com. Dig. 395. Copyh. (I. 1.) 6 Vino's Abr. 74. 
Copyh. (Z. a.) Co. Copyh. sec. 36. 

And note; thatthe release of a copyholder can only 
operate byway of extinguishment. See Watk. N. lxix. 
to Gilb. Ten. 410 — n. 

So the person having right may enter, notwithstand- 
ing the admission of the person who is become tenant 
by wrong. See Watk. Gilb. 191. N. (m.) 457. N. 
cxxix. 

(d) See Robins, of Gavelk. b. 2. c. 3. p. 197. 

(e) Go. Litt. 214. a. 265. a. & N. 266. a. 267. a. 
10 Co. 48. a. Lampett's case. Perkins, sec. 280, &c. 
Touchst. 231. 

But if the releasee have only a possession in law, it 
will be sufficient. See Litt. S. 447. Gilb. Ten. 49. 
Co. Litt. 265. a. N. (1). 

If 



§ u LAW OF DESCENTS. 49 

If the heir has such right together with Dower of & 
a seisin in law, his widow may claim her ieism,n law - 
dower, though he die before entry (/) ; 
and though that seisin in law abide in him 
but for a single moment (g). As where 
lands descend to an heir who is married at [331 
the time of the descent cast 9 and a stranger 
abates on the death of the ancestor, and, Abator. 
during the possession of the stranger, the 
heir dies, his widow shall be endowed (h). [34] 
For as the law, immediately on the death 
of the ancestor, casts the estate on the 
heir (i), and as the stranger cannot abate 
till after the death of the ancestor, (for had 
he entered before, he would not have been 

(f) lAtt. s. 448. 68i< Co. Litt. 31. a. 266. b» 
358. b. F. N. B. 149* D, Doct. and Stud. dial, ii, 
ch. 15. Perk, sec, 304. Brooke, Dower, 66. 75. 
Rtz* Ab. Dower, pi. 15. 

(g) 2 Bla. Comm. 132. ch. 8. Cro. EHz. 503. 
Broughton v. Randall. « Bull. N.P. 11 8, Ittz. Abr* 
t)ower, 34. 42. 

(A) See Perk. sec. 371 — 2. Gilb. Ten. 31. See 
also Preston on Estates, 546. ch. 7. ; and Brooke, tit. 
Dower, 75. 

(1 ) See Gilb. Ten. 31 • 2 Blackst. Comm* 132. ch. 8. 
Litt. sec. 448. Ante, p. 25. (f ). 

e the 
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the abator of the heir, but the disseisor of 
the ancestor,) the seisin, in contemplation 
of law, is in such heir before the abate- 
ment of the stranger. For supposing that 
[35] the stranger had entered the very instant 
that the ancestor died, yet, as the posses- 
sion was necessarily vacdnt before he could 
have abated, the possession during such 
vacancy, was presumed by the law to have 
instant. been in the heir: and the law frequently 
- permits an instant to be cleft asunder; for 
it tells us, that " in things of an instant 
there is a priority of time ; and the 
one shall be said to precede the other, al- 
though both shall be said to happen at one 
instant; for every instant, says the law, 
contains the end of one time and the com- 
mencement of another," &c. (k). But we 
must not forget, that though it thus 
cleaves a& instant into /m> parts, it gravely 
informs us that it does not carry its preten- 
sions so far as to be ablp to carve it into 
three (t). 

(k) See Co. IMt. l85.b. 298. a, 1 Co. 76. b. 174, b. 
Pbwd. 258. 

(/) See 6 Co. 33. a. b. 

But 
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v But if the heir had not been married at Seisfa re- 

the time of the descent cast, and a stranger 

had abated, and afterwards the heir had 

married, and died before a subsequent 

seisin, his wife should not be endowed. 

For, by the entry of the stranger, his [36] 

seisin in law is rebutted ; andi therefore, 

as he has no seisin either in deed or law, 

(and seised he must be, says Sir Edward 

Coke (m), either the one way or the other, 

during the coverture,) he has only a right 

remaining in him. And as a *eisin, either 

la deed, or in law, is thus essential to give 

title of dower to the widow, and as the 

heir has now neither of those seisins, by 

consequence his widow cannot be dow- 

able (n) : as a widow can no more have No dower or 

dower of a right (0), than an husband can right. 

have his curtesy (p). 

There 

(m) On Litt. 31* a* and pee Perk. sec. 366. 
• ip) See ante, p. a6. 30. Brooke, Dtooer, 66. 75, 
Lease, £7. Seism, 13. Co. Utt. 277. a. Pkwd e . 
137. b. Perk. sec. 367. 

(0) Note an error in Wood's Inst. b. 2. ch. 1. s. 5. 
p. 123. (edit. 6f 1738.) where it is said, that the wi- 
dow shall be endowed where the husband has otily a 

E 2 *■***• 
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\ There must be a seisin in deed or in law 
in th^ husband during the coverture to en- 
title the widow to dower ; and therefore, 
as in the case immediately before put, if 
the stranger had entered before the mar- 

right. He seems to cite l Inst. 31. a. and b, in sup- 
port of such assertion. But Lord Coke, neither there, 
nor elsewhere that I can find, says that she shall be 
endowed of a right. Indeed, in the very place referred 
io, he says positively, (as quoted above,) that the 
husband must be seised, either in deed or in law, during 
the coverture ; and, therefore, in effect, directly con- 
tradicts fcuch position : for to say that a person can be 
seised even in law, of a right, is a contradiction, 
in terms. 

In the very next page to th&t now quoted, Wood tells 
us from the same author, (1 Inst. 32. a.) that the wi- 
dow shall not be endowed of a reversion, on an estate 
for life, " because the husband had neither a seisin in 
deed or in law." Now if this be a reason why she shall 
not be endowed of such reversion, it will be a reason 
also why she shall not be endowed of such right ; since 
of that also, " the husband had neither a seisin in deed or 
in law" But Wood's opinion alone is not authority . 
" though (as C. J. Reeves observes) he generally 
quotes very fair." See C. J. Reeves 9 $ Instructions for 
the Study of the Law, in the Collectanea Juri- 
dica, vol. i. p. 80. 

(p) See Perkins, .a. 457, Co. Idtt. 29. a, and, * 
Co. 59. b. 

* ■ 

riage 
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riage of the heir, and the heir had died 
during the abatement, his wife could not 
be entitled to dower, because the heir had 
no seisin during the coverture. So had 
the heir entered on the death of his an- 
cestor, and gained an actual seisin, and 1-331 
then, during his celibacy, had been dis- 
seised; and, after such disseisin, had married, 
and died before & subsequent recovery of 
seisin, his widowshouldrcofbeendowed (q). 
But had he, in the first case, been married 
at the time of the descent, and so had a 
seisin in law during the coverture ; or had 
he had an actual seisin after marriage, and 
then been disseised (r), or had aliened his 
lands (5), his widow would be certainly 

dowable (t\ 

But 

(5) Perk, sec. 366. Nor should the husband, in 
such case, have his curtesy. Perk. s. 458. 

(r) F. N. JS. 147. (E.) So of curtesy. Perk. s. 472. 
and Co. Litt. 30. a. 

(*) Co. Litt. 32. a. F. N. B. 147. (E.) 

(t ) For it is not necessary that the seisin continue 
during the whole of the cpverture : for though the 
dissolution of the marriage will destroy dower, yet the 
discontinuance of seisin will not. See Co* litt. 32. a. 
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No curtesy of But if the hereditaments descend to a 
a seisin m daughter or other heiress, and such heiress 

has a seisin in law unrebutted by another 

[39] seisin, yet such seisin in law will not entitle 

Exception, her husband to the curtesy (w); unless 

it be in special cases, as of rents, ad vow- 
sons, &c. where the wife dies before the 
rent becomes payable, or the advowson 
void ; and this only from the necessity of 

the case («r). 

If 

and b. (But as to free-bench of copyholds, the customs 
generally require a dying seised either in deed or in law. 
See Co. Litt. 239. b. Carth. 275. Benson v. Scott. 
2 Ves. 633. Hinton 0. Hinton. 2 Atk. 526. Godwin 
r>. Winsmore., Cvwp. 481. Salisbury d. Cooke v. 
Hurd. 2 Watk. Copyh. ch. 3. p. 73. [82, 3. 2d edit J 
But note ; a dying seised is not essential to entitle a 
widow to dower of lands in gavelkind, according to the 
custom of Kent. See Robins. Gavelk.h. 2. c. 2. p. 1 72-3, 

(u) Co. Litt. 29. a. and n. (3). 40. a. 2 Blackst. 
Comm. 127. ch. 8. 8 -Rep. 34. b. 36. a. Paine's page. 
F. N. B. 143. (O.) 149, (D.) 1 Co. 97. b. IhcL 
and Stud. b. 1. ch. 7. and b. 2, ch. 15.. Peri. Ten. 
p. U Curtesie, s. 457. 458. 464. 470. Brooke Tfli. p. 
le Curtesie, 7 and 13. Dower, 75. Kitch. Courts, 159. 
b. Finches L. b.v. oh. 3. p. 129, See 3 Atkins, 
469. fie Grey & al. i>» Richardson & at. and 1 
Kgey.,307. Hearle v. Greenback. 

(?) F. !&. B. 149. (D,) Co. Litt. 29. a. and n. 
(5.) Perk. b. 468, 8tc. * Siderfcn, no. 117. Dethiek 

v. Bradburne. 
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If lands descend to the heir, they shall be Assets befor* 

assets in his hands before entry (y). enry# 

So a seisin in law only is sufficient to Avowance. 
avow upon (*); but in order to maintain [40] 
assize, or any ancestral writ, an 
actual seisin is necessary (a). But the ^ t0 * 
heir, who has had only a seisin in law (6), 
or no seisin at all in himself, may maintain 
a writ of right, and allege an actual seisin Espiets. 
in his ancestor (c). 

t>. Bradburne. Brooke, Ten. p. le Gurtes&e, 5. 9. 
Doct. and Stud. b. 2. ch. 15. Kitch. 159. b. 1 Co. 
97 b. 2 Comm. 127. c. 8. See Preston on Estates, 
484 — 9. and Paeon's Abr. tit. Curtesy of Eng. (C.) 
u€c. 2. pi. 2. 

(3/) Brooke Assets p. Desc. 8. 1 Com* Dig, 422. 
(Assets, A.) 3 Vin. Abr. (Assets, A.) pi. 3. Dalton's 
Sheriff, 126. ch. 26. 

(z) See 4 Co. 9. 10. in BeviPs case. 

(c) See 4 Co. 9. io. Zttf«««68i. And see Gw*. 
Dig. Assize (B. 5.) Seisin, (C.) and Viner, tit: 
Assize. " ' 

(J>) So ^ precipe quodreddtrt will He against him on a 
ttm'tt m faw. Uro. Seisin, 13. Pracipe quod reddest. 
5. & 38. » Siderfin, 58* Wheeler v. Honour. 3 Co. 
26. 

- (c) See P. & B. 3 B lac fast. Comm. %c. Sec. of writ 
of right. 

e 4 But 
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Remainder 
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But this privilege of alleging a seisin in 
the ancestor is peculiar to an heir, or 
one who takes by descent (d) : As in 
maintaining a writ of right, an actual 
seisin, by taking esplees, is necessary to 
be alleged; and as the heir, in the case 
now under consideration, has not such 
seisin in himself before entry, the law al- 
lows him to take advantage of, and plead, 
the seisin of his ancestor. But as a pur- 
chaser takes immediately by his own act, 
he can have no such ancestpr in whom to 
allege such seisin ; for the alleging of such 
seisin is confined to an ancestor, and 
has nothing todo with a feoffor, donor, 
Sec. Such purchaser, therefore, in order 
to maintain such writ, must count upon 
his own actual seisin; and if he has had 
no actual seisin, he cannot maintain it 
So if an estate be devised to A, for life, 
with remainder to B. in fee, and B. die in 
the life-time of* A.: here the remainder 
being vested in interest in B. his heir shall 
inherit, and takfc it when it falls : but the 

» \d) See Co. Litf. 293. a. 1 Blaekst. Term Rep. C. B. 
Easf. 128 Geo. 3, 1— 6. Dally v f King. 

remainder* 



/ 
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remainder-man cannot maintain a writ of 
right during the continuance of a prior es- 
tate of freehold in possession (e), having 
then only an esta^PtPl^Kx m aindbr: but 
the method by which he must recover is 
by a formedon (f); and in bringing Fomwdon. 
which, it is necessary that he allege es- 
plees in the particular tenant (g). 

But although the estate descending to Acual seisin, 
the heir be sufficiently vested in him be- 
fore his own actual entry or seisin, as to [42] 
the purposes already mentioned, yet it is 
absolutely and indispensably requisite that 
he be actually seised of the heredita- 
ments so descended, in order to make 
himself the stock of descent or termi- 

(i) Nor after the determination of that estate till he 
gain an actual seisin by entry, or otherwise. F* N. B. 

(/) See Fitzherberfs Nat. Brev. 217. Form en 
jUmaind. 3 Blackst. Comm. 191. ch. 10. 

(g) See Dyer, 140. pL 41 . Brooke, Esplees, 1 . 3. 10. 
Hale on F. N. B. 200. (B.) note (a), page 463. and 
114. (A.) note (c), p. 492. and 6 Co. 3. MarkalTs 
case, and Kitch* 1 26. b* 

KUS 
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* nus (A), and make such hereditaments 
transmissible to his own heirs. For if he 

die BEFORE ENTRY OR OTHER ACTUAL 

seisin or possession obtained, the 
brother of the half blood shall succeed 
to the inheritance, in exclusion of the 
sister of the whole (j) : as the person now 
claiming must make himself heir to him 
who was last actually seised by en- 
try, receipt of rent, presentation to ad- 
vowson, &c. or to the original pur- 
chaser, or mesne grantor, as the case 
may require. 

(b) See ante, p. 25. 

(t) Non Jus, sed seisina facit stipitem. See 2 BL 
Comm. 312, ch. 20. who refers to Fleta, Kb. 6. e. 2. 
s. 2. arid see Bract, lib. 2. c. 30. /. 65. b. Hale's 
Com. Law, ch. 11. p. 267. and see Ibid. 261. {fourth 
edit.) 2 Blackst. Comm. 228. ch. 14. & 312. 
ch. 20. IMt. s. 8. Co. Litt. 14, 15. &c. Brooke, 
Descent, 27. 8c 51. Jenk. Cent. 242. pi. 25. Carth. 
•7-8. 
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SECT. II. 

How an actual Seisin may be obtained. [43] 

IN the preceding section we have ob-. Obtaining an 

. actual seisin 

served that ancestors, from whom an inhe- on a descent. 
ritance can be derived, may be divided 
into those who have taken by purcliase, 
and those who have themselves succeeded 
by descent to the hereditaments claimed ; 

* 

and as to thqse^ who have taken by pur- 
chase, that the fixing of the property in 
the premises conveyed in the person so 
taking, is sufficient to render them trans- 
missible to the right heirs of the person in 
whom the property is so fixed. When a 
person, therefore, claims by descent from 
such first purchaser, he need only al- 
lege such fixture of property ; and is* 
by, no means obliged to shew an actual 
ssi sin in the person from whom he 
claims : but as the requisites to such fix- 
ture oS property* axe thus relative to a 

PURCHASE, 
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purchase, and essential to its comple- 
tion, I think it unnecessary, and beside the 
[44] purport of these pages, to say any thing 
further on this head. 

I shall, therefore, when speaking of 

THE MEANS OF OBTAINING AN ACTUAL 

seisin, confine myself merely (or at least 
in general) to the means of obtaining such 
seisin on a descent : or, in other terms, 
of the means of acquiring such seisin by a 
person who himself takes by descent, as to 
enable him to transmit the hereditaments 
descending to his own right heirs. 

By entry. Th e most common and direct method, 

then, of obtaining an actual seisin, 
when hereditaments descend to a person, 
and such hereditaments are of a corporeal 
nature, is to make an actual entry in 
the lands so descended : but as the manner 
of making such entry is so generally un- 
derstood, and already so plainly set forth," 
and as the intent of the following sheets 
is only to explain what is conceived to be 
obscure, or to collect into a concise view- 

what 
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what is scattered through the pages of 
prolixity ; and not to tire the reader with 
the needless repetition of that which he 
may find better arranged and elucidated 
elsewhere; I shall content myself with 
just tracing the outlines of this doctrine, [45] 
and shall then refer to those authors who 
have treated of it more at large. 

When an ancestor, therefore, dies, the Sufficient, 

. What? 

heir is to enter actually in the lands ; 
and such entry may be into any part of 
such lands, and by any part of the person, 
(as where one entering into an house by 
the window, and when half out and half 
in, was pulled out again by the heels, the 
entry was adjudged sufficient (a) — ). And 
such entry shall give him an actual 
seisin of all such lands whereof such an- ' 
cestor died seised, within the same county, 
s^nd into which he had 3, right to enter at 

(a) Et pur ceo qu'il ne purra entrer per le huis, il 
Intra per le fenestre, et quant Tun moitie de son corps 
fiiit deins la meason 8q Pautre de hors, il fuit treit 
hors ; per q. il port assise : & fuit agarde q. le pit. re- 
eovera. SAss.pL 25. f. 17. b. and vide Brooke, Seis* 
to. and *3» and EttfreCong. 57.SUMI61. 

the 
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the time of such entry made, or which were 
inthe possession of thesame abator: but en- 
try into lands in one county, or into which 
he might then enter, or which were in the 
possession of one abator, will not give him 
seisin of lands in another county, or to 
[46] which his right of entry did not till after- 
wards accrue, or which were in the pos- 
session of other abators (b). 

claim. But howe ver this entry be made, it must 

be peaceable, and not " with strong 
hand." For if the heir cannot go peace- 
ably on the lands, he may go as near to 
them as he safely may, and there make 
claim, which will amount to an actual 
entry (b). 

(fi) See farther Fitzh. Abr. Brooke. Littleton. Co. 
on Lit t. Comyns's Dig. Viner's Abridgment. Gilb. Ten* 
3 Com. tit. Entry and Continual Claim ; and Co. Read. 
Fmes % Readings 15, 16, 17. Traits, 263. 1 Leon. 
265. 

If two acres descend, and a stranger abate into one 
of them, the heir should enter iato both ; dr, art leatft, 
into that acre in which the abatement wfts made?, in the 
name of both ; for if he should enter into tfce other m 
the name of both, it might be deubiM *hethar it 
would suffice. See Ptowd, Qa&rie*, q*. 14*. 

But 



§ 2. LAW OF DESCENTS. 63 

But here it may not be improper to ob- insufficient. 
serve, that it is not the mere act of going what ? 
on the lands that will constitute a legal 
entry, sufficient to vest the actual posses- 
sion in the person who has a right. Thus 
when the disseisor requested the disseisee to 
go into his cellar to see the antiquity of it, 
which he did ; yet this was adjudged to 
have been no entry in the disseisee; so if 
the disseisor had asked the disseisee to go 
to the house whereof the disseisin was 
made, to /his daughter's wedding, or to 
dine with him, or the like: So where the 
plaintiff went into the house to the jury r^i 
on a view to shew evidence, it was ad- 
judged not to have been an entry in him ; 
but, in order to constitute a legal entry, 
the person so entering must enter with 
that intent (c), and express his intent to 
be such (d). For otherwise, where could 
be that notoriety of possession which the 

(c) See Phwd. Coram. 92, 93. See also Co. Litt. 
245. b. 368. a. 1 Mod. Rep. 10. Clerk w> Rowell 
& al. 6 Mod. 44. Ford v. Lord Grey. 

(d) Or manifest such intention by some overt act. 
See Robins. Law of Inherit* ch. 4. p. 33. note (i), 
edit, 1755. 

law 
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law so justly requires in cases of this na- 
ture ? How could an accidental, or unin- 
tentional, or secret entry be any evidence 
to the neighbouring tenants of the right 
or possession of the person so entering (e) ? 

But it is not absolutely necessary that 

the possession be gained by the actual en- 

try of the very person to whomthe lands 

By guardian descend : It may be gained by the entry 

or lord. n 

or possession of the guardian or lord 
[48] of the infant heir (/); or by the pos- 
session 

(e) See 2 Bla. Comm. 209. ch. 14. Gilb. Ten. 83. 
118. and notes. See also Kaims f s Law Tracts, ii. fc 

'iii. Sullivan's Lech lect. 6. p. 58. Dalrym. F. P. 
224. &c. 

(f) Fitzh. Abr. Desc. 12. Brooke, tit. Descent, 
19. Entre Cong.QJ. Seisin, 18. Dyer, 291 — 2. 
pi. 6g. Co. Litt. 15. a. and note (4). 29. a. and note 
(3). Kitch. of Courts, 110. a. 130. b. 131. a. &c> 
3 Co. 42. a. 9 Co. 106. a. 1 Comyns's Dig. 433. 
Assize, (B. 4.) Co. Compl. Copyh. sec. 41. p. 95. 
Tracts. Noy*s Max. 23. ch. 4. 2 Inst. 134. See 
forther, 3 Wils. 516. Case of Newman v. Newman ; 
and 3 Viner's Abr. Assize, (D,) F. N. B. 179, F. 

And note; the guardian need not be formally 
assigned. See 3 Wils. 528. Newman v. Newma» 4 
9 Co. 106. a. 

So 
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Session of THE ANCESTOR^ LESSEE FOE Tenant of a 

chattel inte- 
YEARS,, TENANT BY ELEGIT,, STATUTE- ^ 

MERCHANT, OT STATUTE-STAPLE (g), 

And 



So if a stranger enter into the lands of an infant 
and take the profits, he shall be considered, both at 
law and in equity, as entering as guardian, and shall 
be accountable as such. . See F. N. B. 118. B. Noy's 
Max. 38. Co. Ldtt. 89. a. & b. Sullivan, lect. 13. 
p. 128—9. l Atk* 489* Morgan v. Morgan, and 3 
Atk. 130. Dormer v. Forte sque. 

And the entry of such person will make a possession 
fratris in the infant. See 7. Durnf. 6) East. 386. & 
390. Doe v. Keen. 3 Wih. 516.. &c. and Preeed. 
Chanc. 280. Whitcombe 0. Whitcombe- 

(g) Co. LUt. 15. a. 243. a. 3 Co. 42* a. Kitch: 
109. b. 1 Vent. 261. Batmore t>. Graves*. 1 Comyns's 
Dig. 433. Assize, (B: 4*)* 5 Ibick 443. Seisin, (A* 2.) 
and (C.) 9 Rep. 105. b. Margaret Podger's case. 
Gilb. Ten. p. 158. Co. Copyh* s. 41*, Tracts, 95* 
and Supplem. s. 5. p. 157 — 8. Noy's Max. 23% 
ch. 4. Moore, 125. da. 272. Brooke, Seisin, 18. ,36. 
See 3 Atk. 469. De Grey & al. v. Richardson & aL 
3 Wih. 516 — 528. Newman v. Newman* Jenkm 
Cent. 242. pi. 25. See 2 Inst . 688 — 9. 6 Rep. 57. b. * 
JF.N..B 179. F. 

And this, though the heir dies before the day of 
payment of rent. See the above references, and par- 
ticularly Moore, 126. ca. 272. Co. Idtt. 15. a. and. 
3 Atk* 469. 

F But 



s 



m 
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And as the possession of the lessee 

FOB YEABS OB AT WILL IS THAT OF 

Lease by the the lessor (A), so it seems that, the 

heir before , . 

entry. - heir 

Bat if the ancestor had made a lease for life, re- 
serving rent, and the heir receive the rent so reserved ; 
yet such receipt will not make possessio fratris 
in the heir of such reversion ; it being upon an estate 
of freehold 1 . See Co. Lift. 15. a. and note (5); 
and post, ch. 3. s. 1. 

And note ; If a common recovery be suffered of 
lands which are let on leases for years, the recoveror 
will not have the reversion presently by the judgment, 
(i. e. will not be in the actual possession by reason of 
such leases for years), but the recovery must be exe- 
cuted by writ, entry, or claim. 2 Cruise, 135. ch. 6. 
cites 1 Cq. 04; b< iq6« b. and see Moore, 137. 141. 
fh 28*. Shelve'* case, S*e also % Lord Magm* 843* 
West t* Sutton. 

If a man recover an advowson, and after the bishop 
collate for lapse, the same is an execution of the judg- 
ment, and will make a possessio fratris. P; Mbyte. 
22 Men. 6. cited by Anderson* C. J. 1 Leon, 234. 

See further next note (A), and 3 Vmer % Assize, (D). 

(h) See before note (g), and onto* sep. i t p* 2%^ 
1 Com. Dig. 433. Assize, (B. 4.) 5 Ibid. 443. Seisin, 
(A. 2.) 6 Ibid. 298. Descent, (C. 9.) Kitch. 62* 
See 3 Wik. 516—28. Butter's N. P. 104. A&& sea 
also 1 Wik. 176. and 6 Co. 57. a. 59. a. firediman'g 
case. - Co. liH. 290. b. note (1). 330. b. »ote(i). 

So 
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heir may make such leased for years or at [50 J 
will before his owu Etf tut , and so ac- 
quire an actual seisin by them; for it ap- 
pears, upon the whole, pretty clear, that 
the possession i# law oIjly of the heir 
is sufficient to enable him to make such 
leases, without any actual entry by him- 
self; as where the lands descend to such 
heir, and hk possession be untebutted by 

So if a remain i>er be limited on an estate for 
years, the possession of the particular tenant is the 
possession of the femainder-inan^ See (of Freeholds) 
lAtt. sec« 60. and Co. Litt. 49. a< and b. and 239. b, * 
and note (2). * Bku Comnu 167. dh* lU And see 
also potf . eh. 3. s. 1 . ; and ante, p. 21 * 

Of Copyholds, 2 Levinz,. 107^ 1 Fewf^ 260 — 1„ 
Batmore v. Graves. 6 Vin. Copylu (P. b.) (C. e.) 
pi. 15. 2 Com. Dig. 391. Copyh. (G. 9*) and ante, 
p. 21. note (w). 

So the entry of a devises for ?ears will n*ke 
po9&es9io frathis. See Jenk. Cent. 242. pL *£. 
See it also in 7 Vin. Ahr. 585. D&ce&i y (K). pi $$ 
and 36. and in Co. Litt. 15. a. note (4). See also 
.Dyer, 342. jpZ. 54. Towers t>» Burrows, and Brooke, 
Feoffm. al Uses, 33^ and Descent, 36. JFVteA. iifev 
Subpoena, 3. 3 JLeora. 25. ca. 53. 

Devise to executors to pay debts, they have ^chattel 
interest. See 8 Co. 96. a. Co. Xitf . 42. a. Cro* FM%. , 
316. Cordal's case. 2 Fern. 403. Httchinsv.HilehiHa, 

J 2 the 
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the actual seisin of any other person : but 
if another abates, so as to rebut such pre- 
sumed or legal seisin, the heir having now 
neither a seisin in law or deed, and, con- 
[51] sequently, no possession at all, cannot 
possibly be able to make any leases of 
such lands (*'). 

Tenant by Actual seisin may also be gained by 
cppy " the possession of a tenant by copy of 

court-roll whether such tenant be for 

YEARS, LIFE, OR IN FEE (ft). For COpy- 

holds were originally, and yet are in the 
eye of the law, only tenancies at will; 
the freehold remaining in the lord (/) : and 

of 

(i) See Noy's Max. ch. 34. Phwd. 87. 137. 142. 
5 Com. Dig 443. Seisin, (A. 2.) Bacon's Abr. 
Lease, (I. 5.) Brooke, Lease, &j. Touchst. 269. 2 
Strange, 1086. fierrington v. Parkhurst & al. and see 
Gilb. Ten. 159 — 60. 

See post. 57. a. N. (s), of an Entry by Attorney. 

(ft) See 9 Rep. 105. b. 106. a. 

(Z) See 3 Levinz. 94. See it also in 6 Viner's Abr. 
Copyh. {A.) pi. 9. Gilb. Ten. 1 60. 4 Co. 22. a. Brown's 
case. 23. b. Clarke v. Pennyfather. 2 Inst. 325. Co. 
Copyh. sec. 14. Tracts, 11. See 3 Burr. 1273—9. 
Stephenson v. Hill. 

See 



1 
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of copyholds .there may be a possessio r$g\ 
tratris before admission (m). 

- So the entry of One COPARCENER, Coparcener*, 

&c 
JOINT TENANT, Or TENANT IN CfOM- 

hon, is sufficient to make possessio 

See 1 Bhckst. Tracts, Consid.on Copy, and 2 Com. 
147. ch. g. who says, that some copyholders have a 
freehold interest, but not a freehold tenure: (for if 
they had a freehold tenure, how could they be consi- 
dered as copyholders ?) But these are usually denomi- 
nated customary freeholders, and not merely copyhold 
tenants who hold " at the will of the lord." See Co. 
Ldtt. 59. b. and note (1). 9 Co. 76. b. Combe's case. 
Carth. 432. Gale v. Noble. 3 Salk. 100. Page v. 
Smith, and in Dig. Ca. K..B. 433. Estates. 2 Lord 
Raym. 1225. 1232. Crowther v. Oldfield. And see 
3 Burr. 1 273 — 8. Stephenson v. Hill, where it is said, 
that the freehold, even of these estates, is in the lord 
of whom held. See also Calth. Read. 51 . 54. edit. 
1635. 

(m) Dyer x 291. pi: 69. Lew Custumaria, ch. 17. 
p. 154 — 6. Cro. Car. 411. Reeve v. Malster. 4 Co. 
22. b. Brown's case. 23. b. Clarke v. Pennyfather. 
Gilb. Ten. 159. 2 Com. Dig. 379. Copyh. (D. 1.) 
388. (G.. 1.) 6 Vin. Abr. Copyh. (D. b.) and (C. e.) 
Co< Copyh. s. 41. Tracts, 94. (see it.) Supplem. 
8.5. p. 157. Kitch. Courts, 60. a. 81. b. Moore, 
125—6. ca. 272. Calth. 64. 87 — 8. 

For it is the entry and not the admittance which 
makes a possessio fratris of copyholds. See 1 Freem, 
45, Foxev. Smith, and posf. p, 63. N. 

F 3 FRATRIS 
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£53] i&ATRiB in the others who did not enter, 
to the exclusion of the half-blood (n). So 

the 



<{») Hob. 120. Smales and Dale. Moore, 868. pi. 
laoi. S. C. and see Moore, 546. ecu 729. Hemley 
xu Brice See also Dyer, 128. j>2. 58. Ballard «. 
Ballard, Wk> qu<zrie$ t " Si Ventre del eigne Riz, 
{en Gavelkinde Terre), done seisin a les autres ou nemy 1 
Quod (be adds) est difficile a l y est ranger, ut credo" And 
see Robins, on Gavelk. b. 1. c. 6. p. 113. who ob- 
serves oxi this case in .Dyer, lhat the stranger holds in 
common with th© heirs, and must plead and be im- 
pleaded by a several prwipe : And it is a general rule, 
he adds, that, where there are several actions, there 
must be several entries, and, therefore, the entry of 
ihe ixeir will not give seisip to a stranger. But qiusre 
lis to this : For j though all tenants in common must 
he impleaded by several precipes, {Co, Utt. 195. b.) 
yet it appears, from the cases cited from Moore and 
H6bart f that where the heir and devisee were tenants 
VV common, the one by descent, and the other by pur- 
chase, the entry of one alone caused a possessiofratris 
in the other* 

See further 1 Lord Raym. 622. Fisher &Wigg, 
Co* Litt. 373. b. 5 Burr. 2607. Fairclaim d. Empson 
«• Shackleton. Jenk. Catf.42. pi. 79. 

If there are several coparceners, and one only pre- 
sent to an advowson, it will not put the others out of 
possession - x but the possession of one, by her clerk, 
shall be the possession of all ; so that the others may 
bring a Quare Impedit. Dyer, 259. pi. 20. % Inst. 

365- 
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the possession of one is the possession of £54] 
the others to several other purposes (o). 
But the entry of one wiU not vest the es- [55] 
tate and possession in the Othetsif it Would 
be for their disadvantage (p% 



365. F. N. B. 34. I. V. Bro. Q&are Imp. 5*. 
1 o& 1 39. Co. lAtt. 243. a. 17 Vin. 405. Preaeatm. 
<K. c.) 

And such also seems the law as to joint-tenants. 2 
inst. 365. Bro. Qaare Imp. 3. Co. Litt. 186. b. 
*7 Vin. 404. Presentm. (K. c.) pi. 1. 

But gee contra; Bro, Qnare Imp* 5*. F. N. B> 
35 W. and Vin, ubi sup. Yet the law and the reasom 
of the thing seem in their favour. 

And it is said to be the same as to tenants in com- 
SBOri. See 1 Anders. 63. But quaere as to this : and 
see 17 Vin. 405. Presentm. (K. c.) pi. 2. and -Bra. 
Present, al Esglise, pi. 1. 

(0) See ^Brooke, Remitter, 16. Seisin, 44. Gift* 
Ten. 29. Utt. s. 398. Co. UtU 243* b. 373. K 
Hob< 120. Smale & Dale- Robins. Gavdk.h. 1. ch.6« 

p. 113. 

* To several p&rpose*," but not to efi. See Btoeke, 
Coparcener, % Dyer, 12& ph 58. Balkffd *. Ballad 
Xittb. Ten* 28. and next note (/>). 

'{p) Brooke, Coparcen. 1. Entre Cong. 9. Voucher, 
23. See Finche's L. b. 2. ch. 3. p. 118 — 19. and 
Co. Litt. 253. fcf. , 

f 4 So 
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Brottiwor So THE ENTRY OF A YOUNGER BRO- 

Buter. ther or sister, (although they are but 

of the hai;f-blood,) is the possession of 
the ' eldest brother, or other sisters (9). 
[561 And it seems that such entry will make 
possessio fratris vel sororis in the 
heir at law, even though it be to the ex- 
clusion of the very person who enters (r). 

% a stranger. And asa possession may, in many cases, 

be gained by the entry op an INDIF- 
FERENT PERSON IN HIS NAME, AND TO 

his use, who has right; and this often 
by mere oral authority, and sometimes even 
without any expressed authority at all (s) ; 

so 

(q) See Gilbert's Tenures, 28. 158. IAtt. sec. 396. 
Co.Litt. 242. a. & b. Biowd. 306. a. See Hale on 
JFitz. Nat. Brev. 166. (Li) p. 455. note (a). Bull. 
Nisi Prius, 102. Jenk. Cent. 24-2. pL 25. See it 
also in 7 Viner's Abr. 585. Descent (K.) 2^.34. and 36. 
and .in Co. Lift. 15. a. note (4). See also Jenk. Cent. 
42. pl.jg. And the books cited ante, N. (n). 

(r) See Jenk. Cent. 242. pi. 25. Ibid. 42. pi. 79. 
Plowd. ,306. And see notes. (w) and (j) before, and 
the authors there referred to. 

(s) Thus an husband may desire any person who 
liyes near where the lands he, to enter in the name 

of 
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SO it Seems that THE ENTRY OF A PERSON Attorney. 

peopehly deputed will be sufficient to [57] 

give 

of himself and wife ; and the entry of such person will, 
it seems, be sufficient to entitle the husband to his cur- 
tesy (1). So if a person enter, without any previous 
authority, in the name of him who should enter for 
condition broken, it will vest the estate in him to 
whom it was limited on the breach of such condition, 
so as to maintain an ejectment ; if it be assented to be- 
fore the day of the demise laid in the declaration (2). 
So a stranger may enter, and it shall avoid a fine, 
though levied with proclamations, if the entry be by 
precedent command, or be afterwards assented to ; but 
not otherwise (3). So if a person enter for a forfeiture 
in the name of him in reversion, though without ex- 
press authority (4). So, generally, if a person enter in 
the name of him who ha& right, even though it be 
without a precedent command or subsequent assent ; 
and whether he who has right be an yifant or of full 
age, it shall vest the freehold in him who has such 

right. 



(1) Perkins, s. 470. and see s. 464. And see Preston on 
• Estates , 485. 

(2) See 2 Strange, 1128 — 9. Fitchett v. Adams. And 
a verbal assent is sufficient, (Fitchett & Adams) ; But it is 
absolutely neceisary that au assent be given. See Cro. Jac. 
56. Curties v. Wolverston. 

(3) Brooke, Entre Cong. 123. 9 Co. 106. a. See Co. 
Litt. 258. a. 1 Cruise, 307. 2 Com. Dig. Claim, (B. 2.) 

(4) Brooke, Seisin, 21. and see 2 Strange, 1128— 9« and 
Brooke, Entre Cong. 123, and Co, Litt. 245. a. 
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t 

give an actual seisin, and make a posses* 

sio fratris in him by whom he is so de- 

[58] pttted (/). But we may observe that pos- 

SESSIO 

right (5). So the possession of the husband is the pos- 
session of the wife, and e converso (6), &c. &c. &c. &c. 

(t) See Litt. sec. 432. Co. Litt. 257. b. 158. a. 

9 Co* 75. Combes's case. Gilb. Ten. 37. Plowd. 

93. 1. Cruise, 307. See F. N. B. 179. G. p, 414. 
4to edit. 1755. 

Et pur ceo si tielx heires ksi seisis par eux, ou pat 
procuratours, ou par baillyfs, ou autresj que en lour 
nosrae serrount mys e. seisine, soient engettes par 
autres que p. nous de quel age que ils soient, si,Yoloas 
que ils* recoverount par ceste assise, &c* Vide Britt 
<eap. 42. De Disseisine, 107. a. (232). 

And, indeed, when we consider that an actuai 
■seisin is necessary to be given and received by the 
respective parties, in order to give effect and consum- 
mation to a feoffment, and that such seisin may be taken 
by attorney (l), (constituted by deed) (2), as 

well 

■-■■■■ - - 1 ,| , , , • 

(5)Perk-9+4&. Brooke, Stisin, 50. Co. Litt. 245.0. 258. a. 

(6) 8 Co. 44. a. See Bro. Seisin. 17. Perkins, s. 4& 
470. 464* 1 Roll. Abr* 314. Avowrk, (D.) pi. 6. 5 Cm. 
Pig. 444. Seisin, (C.) 5 Cam. Dig. 167. Pleader, (a A. 1.) 
Co. Litt. 99V a. Nvtfs Mas. 8& Past, sect $, 

(1) See Co. Litt. 48. b. 49. b. 52. 2 Comm. 315. ch. ** 
3 Com. Dig. 341, Feoffinent, (BL 3.} Kkch. 137. Bjooke, 
Feoffments, 67. And see 5 Co. 94. b. 95. a. 

. (2) See Co. Lift. 5*- a. tad note (1.) J 48* b. and note (a). 
.KfcA. 137. 
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sessio featris is not inuch favoured (it): 
and a stricter seisin is requisite to make 

such 
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well as in person, so as to fix the actual possession in 
the feoffee ; may it not be asked, Why should not 
the entry by a person lawfully authorized fix the actual 
possession in the heir? Why may he not thus receive 
the seisin necessary on a descent, as well as that which 
is requisite on a purchase ? Or as well as recover 
the actual possession of lands of which he had been 
disseised (%)? Or as make a continual claim; which 
will amount, in many cases, to an actual entry (4) ? 
If he can recover the actual possession of lands 
of whieh he has been disseised, by attorney, 
why may he not obtain actual possession, by attorney, 
of lands whereon a stranger has abated? In either 
case he has a right and title to enter (5). And if he 
can thus recover an actual seisin of lands, when such 
actual seisin is in another, why may he not enter 

by 

(«() Per Gould and Blackstone, Justices. 3 Wils. 
520. See 3 Atkins, 471. De Grey v. Richardson. 
1 Ves. 177. Cunningham v. Moody. 2 JF. Wms. 
735 — 6, Cowper v. Earl Cowper. 

And note : It is always intended or presumed, that a 
person claiming is of the whole-blood, till the contrary 
be shewn* Kitch. 225. a, and Plowd. 77, a. Trin. 
19 Hen. 8. pi* 6* foh u. b. 

(3) See Co Litt. 48. b. and note (6). 

(4) See Litt. s. 432. &c. Col Lift. 257. 

(5) Co. Litt* 258, a. and see Ibid* 237. b. '238. Bla. 
C<mm. 175. ch. 10. 
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such possessio fratris than even to 
maintain a writ of right (x). 



Act of 
ownership. 



[60] 

Recovery. 



However, Mr. Robinson conceives that, 
in all cases, where the heir exercises 

ANY ACTOF DOMINIONOVER THEIKHE- 

ritance, (as by repairing houses, fences, 
&c. or by receiving rents, see ante, p. 48.) 
it will amount to an actual entry ( y).* 

We have before observed (*), that if an 
elder brother suffer a recovery, and 

by attorney where the possession is vacant, and so 
no one to suffer ? If another enter in the name of the 
heir, is not there an equal notoriety as if he had entered 
himself? It has been repeatedly said, that an actual 
entry is necessary to avoid a fine levied with pro- 
clamations (6) ; and yet we have seen (7) that such 
entry may be by attorney. 

(x) See Co. litt. 281. a. 

(y) Law of Inheritances in Fee- Simple, &c. 33. 
note (t), ch. 4, cite* 1 Leon. 265. and Co. Litt. 15. 
(z) Ante, sec. 1. p. 18. note (p). 

(6) See 2 Com. Dig. 302 — 3. Claim, (B. 1.) 6 Ibid. 260. 
Cruise on Fines, 304.. 2 Strange, 1086. Berington v. Park- 
hurst & aL Douglas, 483. Goodright v. Cator. JB. N. P. 103. 
1 Mod. 10. Clerke v. Rowell. 3 Burrow, 1897. Dates d. 
-Wigfall v. Brydon 6c aL; *nd post. 113. N. (y). Jenkins d. 
Harris & Ux. v.' Prichard & al. 



(7) See p. 57, note (3.) 



.< 1 »« 



die, 
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die, AND NO EXECUTION BE SERVED, it 

wiU'not make a possessio pratris in 
him to cause the sister to inherit, to the 
exclusion of the half-blood ; for till exe- 
cution served, the recovery doe& not 
operate* ' 

9. 

• \ 

If the hereditaments claimed be in- Ofincorpo* 

CORPOREAL, IT IS REQUISITE, in Order tam«nts. 

to give seisin of them to the heir, so as 
to make him the stock of descent, 

THAT HE ACTUALLY RECEIVE THE 
RENT, PRESENT . TO THE ADVOW- 

son, &c. (a), (unless such advow- 

4 

i 

(a) See ante, sec. l . p. 23. And see also Co. Lift. 
15. b. F. N. B. 36. (E.) Kitch. 109. It was said 
by the Master of the Rolls, (Sir Joseph Jekyll), in 
the case of Penville v. Luscomb, (Mosley's Rep. Temp. 
King. 72.) that, in order to make a possemofratris of 
an equity of redemption on a mortgage in fee, the 
elder brother should have brought his bill against the 
mortgagee ; or the mortgagee should have paid him 
the rents and profits. And; therefore, where the fa- 
ther made a mortgage in fee, and died after forfeiture, 
leaving a son and a daughter by one wife, and a son 
by another, and the eldest son died without bringing 
his bill, his Honour decreed the equity of redemption 
to the younger brother. 

son, 
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9011, &C. BE APPENDANT or APPURTK- 
NAKT* TO A MANOR, &C. of which he 

has already obtained an actual seisin)-. 
For though, as we have seen (ft), a seism 
m lam in incorporeal hereditaments will* 
in some cases, entitle an husband to his 
[61] curtesy, yet it will not be sufficient to turn 
the descent, but an actual seisin must 
be acquired. 

Appendaii- If an advoWSOn BE APPENDANT OK 

cies and iaci- , 

dents. APPURTENANT TO A MANOR, ttien AC* 

TUAL SEISIN OF THE MANOR WILL (aS 

before hinted) give actual seisin also 

OF SUCH ADVOWSON AS ITS APPENDAN- 

c y (e). But if a person be disseised of a 
manor whereto an advowson is appendant, 
he may, notwithstanding, present to the 
advowson before he regain the seisin of 

(6) Ante, sec. 1/ p. 39. 

(c) See Co. lAtt. 15. b. note (1); 29. a. note (4). 
49. a. Gilb. Ten. 18. and JP. N. B. 36. (E. and F.) 
Co Utt. 333. b. 349. b. 363. b. Hobart, 126— -7. 
Chancellor of Cambridge v. Watgrave. See 1 Strange, 
54. Newman v. Holdmyfast. 2 Strange, 1011—12. 
Rex 0. Episc. Landaff. Moore, 90. pi. 223. Playre v. 
Crouch & al. See post. sec. 4. 

the 
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the manor (d). And as seisin of the prin- 
cipal is seisin of the accessory, so the re- 
covery of, or remitter to, the principal, 
is the recovery of, or remitter to, the ac- 
cessory also; but not e cor^verso (e). And. 
therefore, if another, during such disseisin, 
usurp such presentation, yet, on his re- 
mitter to the manor, such usurpation is [62] 
purged, and he shall be remitted to the 
advowson also if). But though recovery 
of the principal will restore him to the 
seisin of the accessory, yet the exercising 
any act over the accessory will not give 
him seisin of the principal : and, conse- 
quently, if A. be disseised of a manor to 
which an advowson is appendant, and dies 
before recovery, leaving a son and a 
daughter by one ventre, and a son by 



(d) See Co. Litt. 122. b. 307. a. 333. b. F. N. B. 
33. Q. Bro. Present, al Esglise. 30. Fitz. Abr. 
Present, al Esglise. 13. 

(e) See Co. Litt. 151. b. 152 a. N. (3). 349. 
Bro* Present, al Esglise, 30. and see al«o Co.. Lit*. 15. a. 
aad N. (5). and ante, sec 1, p. 49. ( f ). 

(/) See Brooke, Presentemente al Esglise, 31, 32. 
1 Lord Raym. 302. Rex v. Biah. of Chester. 

another, 
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another, the eldest son (g) present to the 
advowson, but before he recover the ma- 
nor die, after whose death the younger 
son enter into the manor, as the now heir 
of his father, he shall be entitled also to 
the advowson (subject to his brothers 
clerk) ; and the presentation of his elder, 
brother shall not sever such advowson from, 
the manor, so as to render it an advowson. 
in gross; nor* consequently, make a bos- 
sessio fratris to cause the sister to, in- 
herit : but the younger son, on recovering 
the manor, shall recover also such ad vow- 
son as its accessory (A). 

[63] As to the methods of gaining seisin of 

Ht«w ld bents and services, I must content 

myself with referring to the books cited 
in the margin ; as the whole would be too 
much to transcribe, so the insertion of one 

(g) See Fitzh. Abr. Quare Imp edit, 179. Co. Litt. 
333. b. 17 Fin. 341. Presentation. (R. &.)pL 9. 

(A) See Brooke, Present, al Esglise, 30. Co. Litt. 
29. a. and note (4). 306. b. 307. a. 349. b. 363. 
And see Ibid. 151, 152. and 3 Wils. 526—7. and 
Trin. 9 Hen* 6. 25. a. 

part, 
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part 9 relative to the matter in hand, would 
be doing injustice to the other («). 

If the hereditaments descending be in Reversions 

on freeholds. 

Reversion or remainder expect- 
an* upon an estate of freehold, 
the heir may obtain what will be equivalent 
to an actual seisin of them, so as to 
turn the descent and cause a possessio 

FRATRIS, BY GRANTING THEM OVER 

for life or in tail. But of this more 
will be said in a future chapter (k). 

(i) See 4 Co. S, g. Devil's case. Co. Litt. 68. a* 
l tS* a * 3 1 5« *• Litt Sec. 235. Jenk. Cent. 284. 
pi. 14. Cro. Jac. 142. pi. 20. Brediman v. Bromley. 
6 Co. 57. F. N. B. 177. Brooke and Fitzh. Assize. 
2 Brownlow, 99. £ Com. Dig. Seisin, (C). 3 Viner y 
Assize. 

(A) See post. 6h. 3. sec. 1. 

If A. dies, leaving a son by one wife, and a son and See 3 Leon. 
a daughter by another, and the widow be endowed of 6 9*Ca»e 106, 
a moiety by the custom, (the lands being copyhold,, 
descendible to all the sons, in the nature of gavel- 
kind,) and the two sons be admitted to the reversion 
of the moiety of which the widow was endowed, and 
the son by the second wife die, the admittance shall 
not cause a possessio fratris in him, so as to make his 
iister take. See 1 Freem. 45. Foxe v.. Smith. So See Ritch* 
note ; it is the entry, and not admittance, which makes **' b * 
a possessio fratris in copyholds. 

G SECT. 
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SECT. III. 



How an actual Seisin may be defeated. 



Disseisin. 



A right de- 
scending. 



WHEN a person has obtained an actual 
seisin of lands, &c. he may again be 

OUSTED OF THE FREEHOLD (a), by the 

wrongful act of another individual ; and 
this is termed a disseisin. By such 
disseisin the actual possession is in the dis- 
seisor, and the disseise^ has but a right. 
But such right would regularly descend to 
his heir at law, in the same manner as if 
Half-blood, clothed with the possession : but if the 

disseisee had died, and the right descended 
to his heir, and such heir had died also, 
leaving a brother of the half, and a sister 
of the whole-blood, and without having 

(a) See i Burr; 107. Taylor d. Atkyns v. Horde 
&a/. Cowp. 701. S. C. Co. Litt. 181. a. Term de 
la Ley. Disseisin. 3 Bla. Comm. 169. ch. 10. 

And the disseisor gains*the fee. See ante, sec. i- 
p. 2. N. (c). 

ever 
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ever recovered the possession of the pre- 
mises; the brother of the half-blood would 
succeed to the inheritance, and not the 
sister of the whole. For such heir having 
had only a right, and no actual possession 
or seisin, he could not have turned the 
descent : So that, an his death, the person 
should succeed who could make himself 
heir, not to such heir of the disseisee, 
but to the disseisee himself; he being the 
parson who was last actually seised. For 
though the disseisin deprived, him of the 
actual possession or seisin, yet it only re- 
lated to the time of such disseisin made ; 
and would not have relation to, any 
prior event : so that as he was once actu- 
ally seised, that actual seisin shall not be 
ab initio defeated ; but the pedigree shall 
run, and the claim be made from him, as 
being so seised. 



[65] 



But there is yet a mean by which the Seisin defeat- 

, . . . ~ , . , , ed ab initio* 

actual seism or possession or him who has 
succeeded to an inheritance may, as to 
the portion to which such mean shall ex- 
tend, be not only taken out of him from 

g 2 the 
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the time of the operation of such mean, 
but shall be absolutely, and ab initio, de- 
stroyed ; and so as to have relation to the 
estate of a precedent possessor, and ut- 
terly defeat the seisin or possession of the 
By dower* person so seised : and this is by the en- 
dowment of the widow of such pre* 
cedent possessor. 



[66] 



^Shif For h y Ae endowment of such widow, 
^^ (for instance, the mother of the heir,) 

she is in from her husband, and not from 
the heir; and her estate is, as it were, 
the continuance of that of her hus- 
band (b.) So that, during her posses- 

(b) And by reason of this relation to the estate of 
her husband, it is, that a remainder limited on an 
estate in dower, (as where the heir endows his mother, 
and, at the same time, limits a remainder over to an- 
other,) is void : for as the particular estate, and the 
remainders limited thereon, must form together but 
one estate, the remainder limited on an estate in dower 
cannot be good : as the estate in dower arises from, 
and has relation to, that of the husband, and reference 
to his death ; and the remainder proceeds from the 
heir, and arises from^the grant made by him : so that 
such heterogeneous portions can never form one estate. 
See Pfowd. 35. Finche's £. b. 1. c. 3. p. 13. 

sion 
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sion (c) of the third * part of such lands Reversion, 
as her dower, the heir can have no ao 

TUAL SEISIN OF SUCH THIRD, SO as tO 

make a possessio fratris. His entry 
being thus destroyed, and the widow in 
from her husband, he has only the rever- 
sion of such third; and such reversion 
being on an estate of freehold, he can VQf] 
hava no actual seisin of it, as we shall pre- Nit » ub 3 € p t 

to postesstQ 

sently evince. So that if the elder brother fratri*. 
enters, and then endows his mother, and 
dies, the brother of the half-blood shall 
have the third so given in dower (d). So txfrer. 

(c) The freehold is not in the widow till she enter 
into the lands assigned, or the seisin be actually deli- 
vered by the sheriff. See Co. Lift. 32. b. 37. a. N. (1). 
Hale's MS. Litt. s. 393. Maintenant apres ceo que 
la Feme enter et ad le possession d$ mesm& la 
Tierce part, fyc. Dyer, 278. a. pi. 4. Perk. S. 423. 
Dr. fy Stud. b. 2. ch. 13. Ante, 50. N. (f) f andjXKf. 
89. 83. and see Bull, ST. P. IP4. at bottom* 

* Note ; the third part of the Unds is mentioned 
here onjy by. way of example ; for what is said is 
equally applicable to whatever portion the widow 
takes* 

(d) Co. Litt. 15. a. 31. a. 240. b. 241. a. litt. 
•- 393* Brooke, Descent, IQ. Dower, 87. 100. 
Mordancest. 3, 6. 

G 3 if 
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if he enter, endow her, and die, his own 

wife shall ijot be endowed of such third (e). 

Or curtesy. Or if the heir be a daughter, and she enter, 

and endow her mother, and die, her hus- 
band shall not be tenant by the curtesy of 
it(f). So where there are grandfather, 
father, and son, and the grandfather dies ; 
the father dies, (either before or after 
entry,) and the son enters and endows his 
grandmother ; his and his father's seisin is 
destroyed ; (and if there had been twenty 
descents, alienations, or disseisins, they 
[6#] would all be defeated ;) and the son has 
only a reversion on an estate of freehold, 

(e) See Co. Litt. 31. a. and b. Brooke, Seisin, 18. 
/ .4 Rep. 122. a. Paine's case,t;iYed. JF. N. B. 149. H. 
Perkins, s. 301. 315. And see Fitz. Abr. Dower, 49* 
166. 170. 

See Fitz. Abr. Dower, 130. contra, which cites 
M. 23. Ed. 3. But there is no such case in the 
printed Yearbook o£ that term. 

But see M. 24. Ed. 3. pi. 18. fol. 32. b. 33. a* 
arid pi. 80. fol. 70. b. 71. a. where it appears that 
the opinion of the court was, that /the widow of the 
father was in by her baron, and so the seisin of the 
•son, as to «uch third, defeated. 

if) Kitch. Courts, 159. Brooke, Ten. par h Cup* 
tesie, io„ 

as 
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as has been said : for by the endowment of Mesne seisin 

111 defe&tetL 

the grandmother, every mesne estate was 
defeated (g). 



But we mjist be mindful to observe, that Wi £ow p«- 

. sessing the 

it is the possession of the widow of such third « 
third as her dower (A), that thus de- - 

feats 

(g) « Et non alloc. 79 Car mesq. xx. faer. ssis. pu : 
la Mort le Bar. unc. l'entr. la Fee. serr. sop. p. le Bar. 
qnt. ele est eins in Estat. de Dow. M. 24. Ed. 3. pi. 

*8. /. 33- a - 

Bro. Mordancest. g. Co. Lift 31. a. and b. See 

2 Inst. 154. Perk. s. 315, 316. 4 Co* 122. 

Yet this shall not defeat the estate of a bastard eigne; 
and, therefore, if the bastard die seised, and his issue 
endow the widow of the bastard, or the widow of the 
bastard's father, yet the estate in dower shall not have 
relation so as to defeat the estate of the issue as to 
such third; for the dying seised of the bastard, and the 
descent to his issue, established his title to the whole ; 
and, being once fixed in the issue, the law will not 
permit it to be afterwards defeated ; or the legitimacy 
of the bastard called in question after his decease. 8 
Co. 101. b: Co. Litt. 244. a. and vide Gilb. Ten. 29. 
&c. and Watk. N. xxvi. and 1 Salk. 120. Pride v. 
Earls of Bath and Montague. 

(h) But note : If the heir assigns dower of lands of 
which the husband was seised, but of which the wife 
was not dowable, yet she* is tenant in dower of thfe 

q. 4 lands 
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Not as her 
dower. 



[69] 



Acceptance 
of lease by 
t^e dowress. 



feats the seisin of the heir. For when she 
possesses it as her dower ', she is in, as we 
have said, from her husband, and her es- 
tate is, as it were, the continuance of his: 
But if she possesses it (either by itself, or 
with the other parts) in any other manner 
than as her dower, the seisin of the heir 
will not be thereby destroyed : as if, after 
the death of her husband (i), and before 
endowment, she accepts a lease for life, or 
years, of the heir (k) 9 For she is now in 

of 

lands assigned. Finche, L. b. l. ch. 3. p. 36. Co. 
lAtt. 34. b. note (9). Hale's MSS. 

So if the widow be endowed, and afterwards ex- 
changes with the heir for other lands, yet she is tenant 
in dower of the lands so taken in exchange, and shall be 
in of them by her husband. Hale's MSS. as above. 

(t) For if she accepts such lease during the life of: 
the husband, it will be no bar of her dower ; as, while 
he is living she can have only a title to dower, and not 
an immediate right. Beside, she being under cover- 
ture, her acceptance is not conclusive, but waivable 
after his death. See Jenk. 15, 16. pi 27. 

(*) Perkins, Dower, s. 350. F. N. B. 149. (E.) 
Kitch, 160. See Brooke, Dower, 27. Jenk, Cent. 73- 
pi. 38. 

So if she accepted the guardianship of the heir in 
chivalry, she was barred during his non-age; 1. * 

02 while 
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of her own estate, which can have no re- 
lation to that of her husband, so as to co- 
alesce with, and constitute a continuance , 
of, his estate. And as the heir had gained / 
an actual seisin of the whole, these estates 
(for life or years) are portions of his inte- 
rest, and not derived from an interest 
which was anterior or paramount to his 
x)wn : so that his seisin will not be thereby 
defeated ; but the person claiming on his 
death must make himself heir to him, as 
of the person last seised. 

r 

If the lease so accepted by the widow [70] 
be for her life, it will be an absolute and For fife. 
effectual bar of her dower for ever : for as 
she is already possessed of the lands, how 
can ihe demand them ? She cannot de- 
mand them against herself (/). Besides, 
as she voluntarily accepted such lease, she 
shall be estopped and concluded by her 
own act. If the lease be for years only, For years. 

while the guardianship continued. See Brooke, Dower, 
37. and 42. Hale on F. N. B. p. 350. note (b). See 
further Jenk- Cent. 15, 16. ph 27. and 73. pi. 38. 

(J) Perkins, s, 350. 

it 
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it seems that she may again demand her 
dower when such term is expired (m) ; for 
between the expiration of the , term and 
her own death, (for when we say that the 
widow may demand her dower after the 
expiration of the term, it must necessarily 
be supposed, that she be then living ; for 
otherwise she could not demand it at all,) 
there must have been a time when the heir 
possessed the lands from which she was not 
then excluded from demanding her dower, 
If, therefore, the widow recovers her 
dower after the expiration of the term, it 
seems to follow, from the principles already 
[71] laid down, that the estate then obtained 
shall have immediate relation to that of 
* N her husband ; so that such her estate will 

be paramount to the title of the heir, and 
defeat the seisin he at first gained, and 
which continued during the term, and 
put him in the same situation, with respect 
to such third, as if he had never been 
seised at all. Afid in case the immediate 

(m) See Fitz. Nat. Brev. 149. E. and KitcL Court*, 
160. b. And see also Perk. s. 350. Brooke, Dow#> 
$7. and 42. and ante, p. 69. note (k). 

heir 
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heir of the husband had died during the 

continuance of the term* and the lands 

had descended to K hi$ heir, and if he 

had left a son and a 4 au ghter by one 

wife, and a son by another, the son by 

the first wife, being his heir when he 

died, would, of course, have succeeded to 

the inheritance. And in case this first son 

had died also, during the continuance of 

the term, without issue, the daughter 

Would have inherited the lands : for, q!s 

the term existed, the • son by the first 

ventre had a seisin sufficient to make a 

possessio fr atris (/i) ; for as the widow 

could not yet have recovered her dower, 

his seisin could not yet have been defeated. 

But had the lands thus descended to the 

daughter, and, during the estate of such [72] 

daughter, the term had expired, and the 

widow had recovered her dower, and died 

in the daughter's life-time; or, during the N 

continuance of the term, the daughter 

had died, leaving a son ; and, in his life, 

the widow had recovered her dower; now, 

(n) See ante, sec. 2. p. 48. 

though 
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though the daughter was, at the death 
her eldest brother, and during the conti 
* nuance of the term, (while she lived,) tb 
person entitled by law to the estate, audi 
in the actual possession of it; yet, by the 
recovery of dower by the widow, the seisin 
of her eldest brother and herself in the one 
case, and of her brother, self, and son, in 
the other, shall be destroyed ; so that, in 
the first case, she herself, and in the se- 
cond, her son, shall be excluded from the 
inheritance of the third so recovered; 
and the brother, (or uncle) of the hatf» 
N blood shall be heir to it (o). 

Lease to * But if the heir enter on the death of his 

stranger for 

life by the ancestor, and, before endowment, he lease 
whomdower l ^ e whole lands to a stranger for life, 
» recovered, against whom the widow recovers her 

dower, and afterwards the heir dies, the 

sister of the whole-blood shall have the 

[73] reversion in fee, and not the brother of 

Possess fra- the half-blood : because the heir (or eldest 

son) had altered the reversion by his lease 

(o) See post . ch. 3. sec. l . 

for 
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for life ; and the tenant in dower left the 
reversion in the lessee (p). So had the heir 
made such lease after the recovery of the 
widow, though there remained but a re- 
version on a freehold in the heir, (as to 
such third,) yet, on his lease of the whole 
lands, such reversion would pass (q) ; and, 
consequently, by such lease for life of the 
reversion, a possessio fratris would be 
made (r). 



(/>) See 8 Co. 35. b. Co. Litt. 15. a. and the books 
cited* 

(9) See Plowd. 155. 161. 433. 10 Co. 107. a. and 
b. Pasmer's case, cited* 1 Leon. 180. Howe & 
Conney. 

(r) See post. sec. 4. and ch. 3, sec. 1. 

But had he leased them for the life of the lessee, 
and died before him ; or had he leased them for his 
own life, Ais widow would not, by reason of such aliena- 
tion, be entitled to dower on the death of the first 
widow, who recovered against him, of the third as- 
signed to her. For, notwithstanding the alienation, it 
would still continue a reversion on a freehold ; and, 
consequently, not subject to the dower of his wife. 
See Bro. Desc. 19, and Seisin, 18. cites 19 Ed. 2. 
(Vide Pasch. 19 Ed. 2. p. 662. Mayn.) and litz. 
Abr. Dower, 166. 

t But 
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Heir appa- But when it is said, that the seisin of 
hfpurchoM ; the son is destroyed by the endowment of 
ttdTi om the widow, it must be understood that 

recovers fa e son t QO k jj^ estate BY DESCENT: And 

dower. 

as to the subject of descents, this is suffi- 
cient to our purpose. But as there is a 
difference in this respect with regard to 
dower, between a descent and purchase, 
and as we have already spoken so much 
on that head, it may not be improper to 
notice it here* Thus, if the grandfather 
[74] i had enfeoffed the father, or made a 
gift in tail to him, th6 wife of the 
father, after the decease of the wife of the 
grandfather, should have been endowed 
of the part assigned to the grandmother 
v equally as of the other two-thirds ; because 

the purchase or gift that took effect 

IN THE LIFE OF THE GRANDFATHER 

* (before the title of the grandmother was 
consummated) is not defeated ab initio, but 
only quoad the grandmother, as to such 
third. But had the father taken by de- 
scent, he could not have been entitled 

TILL THE DEATH OF THE GRANPF*' 

THE&>, 
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the r ; at which time the title of the grand- 
mother was consummated ; and so, on the 
recovery of it, formed one estate with his* 
But as the purchase took effect in the life- 
time of the grandfather, there was a time 
when the father was seised of the premises 
so as not to be defeatable by the grand- 
mother, of which seisin his wife might have 
been endowed; as the grandmother's re-> 
covery of her dower would only relate to 
the death of the grandfather ; so that when 
she recovered it, it would devest or defeat 
the seisin gained by descent, but not 
tKat gained by purchase, saving 6nly [73] 
as to J*er own estate (s). 

And again : If the wife of the father be Mother en- 
endowed by the son before the wife of the the^tA** 
grandmother, and then the grandmother motber - 
recover against the mother, yet it is said 
that the mother shall enter again on the 
death of the grandmother : for the estate 
for the life of the grandmother was less, in 
the eye of the law, than the estate for her ] 

(«) See Co, Litt. 31. a. and b. and$ Co. 122. a. andb. 

own 
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own life (*). But if, on the recovery of 
the grandmother, her estate so recovered 
shall have relation to that of her husband, 
and, consequently* defeat the seisin of the 
father* will it not destroy also the dower 
of his wife ? As dower is only of such 
estate of which the husband was seised(#)j 
does not the dower of the wife depend 
upon the seisin of the husband P And if 
the seisin of the husband be defeated by 
the endowment of the grandmother, is it 
not the same as if he had never been seised 
at all ? And if he had never been seised at 
all, how could his widow recover or claim 
her dower ? If the father had been seised, 
and then the grandmother had been en- 
dowed, it would certainly have defeated 
his seisin as to the third assigned ; and, if 
the father had died in the life-time of the 
grandmother, he could have had no seisin 
at all of the third so recovered, his first 
seisin being thus destroyed; and conse- 

(0 See Co. litt. 31. b. Perkins, sec. 316; 
(u) Ante, sec. 1 . p. 36. 37. 

quendy, 



[76] 



4 & LAW OF DESCENTS. 9f 

quentJy, his widow could not have been 
endowed (#). 

The reason given by Perkins (y) for 
the mother's re-entry on the grandmother's 
death is, because being endowed by, or 
having recovered against* the son, she . 
shall now hold against him ; for, by his 
endowing her, he acknowledged her right, 
and therefdre shall not be permitted to 
claim against his own act. But as the 
mother could not be endowed before the 
father's death, and the grandmother reco- 
vered against her afterwards, her estate so 
recovered had relation to that of the grand- 
father, and so defeated the father's seisin: £77] 
so that he having had his seisin destroyed, 
her holding this as her dower must he con- 
sidered in a tight very similar to that in 
which she is said to hold in dower where 
the heir assigns her a third of lands to 

(a?) See. Co. Litt. 31. a. and note (6); 241, b. 
4 Co. 122. F. N. B. 149. H. 

(y) See Perkins, sec. 316. " Pur ceo que el fait 
^ndpwed de ceo par luy ." 

h which 
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which she had no title (z). Brooke, when 
speaking of this matter, says, (a), that the 
mother may re-enter on the death of the 
graftdmother, because she was attendant 
on her. But this attendancy seems rather 
the consequence than the cause of tfe 
existence of the right of the mother in 
the third assigned to the grandmother. 

tf the mother be endowed by the heir 
of the third of the wholfe premises, and 
the grandmother recover against the mo- 
ther such third ; and the mother recotrer 
against the heir the third of the two re- 
maining parts, and the grandmother die; 
now the widow of the father must re-enter 
into the Whole of the third so recovered by 
the grandmother ; for if it be a third rf 
such third, the third of such third is M- 
[78] certain, and so she could not enter witiwflt 
assignment. I suppose, therefore* that her 
estate in the third of the two remain* !? 
thirds becomes, on her re-entry into the 

(2) See ante, p. 68. note (A). 

(a) Dower, 79. " Car Payles fiat attendant a W 

third 
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third recovered by the grandmother, ipso 
facto void. And this seems to be what is 
meaned by Brooke, when he notes, that 
" the heir may then enter into the second 
dower; for the mother shall not have 
both(#)/' 

The reason then of this case may, per- 
haps, be as follows : Though the endow- 
ment of the grandmother defeated the 
seisin of the father, and so, in theoretic 
strictness, in like manner defeated also the 
dower of his wife, yet this strictness may, 
perhaps, especially in case of dower, 
which the law much favours, be deemed 
too refined, and so disregarded that the 
•estate, being, on the first endowment of 
the mother, vested in her by the law, or 
the &et of the heir, shall not be absolutely 
devested in point of interest ; but the es- 
tate for the life of the grandmother being, 
in icgal consideration, less than the estate 
for her own life, she shall be considered as 

{14 JBotvtr, 99. " I/heire po£t entrer donque en 
le $ec€>nde dower; car el (la feme le pere) navera 
amttidk**.* 

; h 2 having 
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[7g1 having yet a right, an interest, in ooh- 
temptation of law : so that during the life 
of the grandmother, the grandmother 
shall be attendant on her, and not on the 
heir (as a proof of the continuance of 
her estate) : and, having thus a subsisting 
interest, and the possession only being de- 
tained, she may be allowed, on the death 
of the grandmother (and in order to pre- 
vent the expence, &c. of a new endow- 
ment, her title being already proved or 
acknowledged) to re-enter into the third 
so recovered ; when her estate and interest 
in the third of the two remaining thirds 
shall become absolutely and ipso facto void; 
being only given her in consideration of 
her being deprived of her enjoyment or 
possession of such the third of the whole, 
and for her support during such depriva- 
tion : and thus the assertions of Coke, 
Brooke, and Perkins be reconciled: 
but if we maintain the strictness before 
specified, (which seems to me to be well* 
founded, and inevitably to follow from the 

principles before laid down, though per- 
haps 
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haps too nice for practice,) I do not per- 
ceive how the doctrine mentioned, of the 
mothers re-entry, can be supported as [80] 
law. But, whatever be the true reason of 
such re-entry, such re-entry is, according 
to these authors, strictly legal: and the 
law is always ready to take advantage of 
the most trifling circumstance which can 
tend to the benefit of widows (c), whom 
it much favours (d). 

But to return: Thus, by the endow- Curtesy. 
ment of the widow of a precedent 
possessor, when the heir takes the heredi- 
taments by descent 9 will the seisin of such 
heir be defeated : curtesy will not admit Admits of no 
of any mesne seisin at all (e) ; otherwise, mesne sei8U1 ' 
the consequences of it, as to this point, 

(c) See ante, sec. i. p. 32. &c. 

Xd) See Co. litt. 33. 37. 2 P. Wms. 703—4. 
Banks v. Sutton. Jenk. Cent. 9. pL 15. 50* pi. 95. 
72. pi. 35. Cro. Jac. 111. pL 8. Smith v. Smith. 
393. pi. 5. Herbert v. Binion. 
. (e) See 8 Co, 35. a. and b. Paine's case. Co. litt* 
29. b. 30, a. Litt. s. 394. and Co. litt. 241 . b. 2 Inst. 
,154. Termes de la Ley, tit; Curtesie cPEngleterre. 
Gilb. Ten. 173. a Bla. Comm. 127—8. ch. 8. 

h 3 would 
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[81] 



Dowress 
cannot enter 
without as- 
jugmpent. 



would have been the same; it being equally 
an estate of freehold, and taking effect ia 
reality, as dower does by relation, before 
any interest be vested in the heir (/). The 
law does not cast the possession of the es- 
tate in dower, (i. e. of , dower at common 
law; for with respect to free-bench of 
copyholds it is otherwise (g)r— ), on the 
widow (h) : nor can she enter without as* 

(/) See Co. Litt. 29. b. 30. a. 241. b. 8 By. 
36. a. 2 Bla. Coram. 127. ch. 8. See F. N. B. 194. D. 
Termes de la Ley, tit. Curt, tfEngkt. 

(g) See Hob. 181 . Howard & Bartlett. and 6 Vinrf* 
Abr. 77. Copyh. (B.b.) Bac. Abr. 470, Copyh. (G.) 
and 5 Burr. 2787. Vaughand. Atkins v. Atkins. 

But it should seem that if the custom be that the 
widow shall have a portion only (as the half or thirds 
See Co. Litt. 33. b. Kitch. 105.) and not the whole 
of a copyhold, as her dower or free-bench, the posses* 
sion is not cast upon her any more than at common* 
law. And an assignment in such case would be equally 
necessary. See below, note (t), and pott, B$, *&* 
(p). Kitch. 103* b. 3 Leon. 227. Ca, 303. a Shov^ 
184. Chapman t>. Sharpe. 

So, of gavelkind -lands, ©f which the widow A& 
have a moiety, she must demand her dower of the htf?' 
and shall have it assigned by metes and boundf . See 
Robins. Gavtlk. b. 2. c. 2. p. £75, &c. 

See 2 Watk. cm Copyh. 89, 90. [99, 100. sdedft] 

(h) See Gilb, Ten,?6, 

rignnxeot 



§ 3. LAW OF PESCENTS. 103 

signment py the sheriff, or the agreement 

of the heir (i): so that, in this case, thp 

heir may first enter and acquire seisin; but [82] 

the law y|B$ts the estate by cifrtesy in the Otherwise at 

husband without any assignment, and even 

without entry, if the wife were already \n 

$ See IMt. a. 43. Q>. LUt. 32. b. 34. b. 37. a. ^ 

and b. Brooke, Dower, 16. Scire Fac. pi. 36. Fhwd. 
529. Kitch. Courts, 161 — 2. 2 Bla. Com. 135. ch. 8. 
See Dyer, 278. pi. 4. and Perk, s. 393. 

But it should be observe^, that when it is said that 
the Yidow cannot enter without assignment, it is 
meaned of dower at common law, as contradis- 
tinguished, not only from dower by custom, but altt 
from dower ad ostium ecclesije and ex assensu 
patris. For as dower at common-law is of a thjhd 
paht, it is not left to the widow to determine what 
is a third. But if the dower had been ad ostium 
ecclesije or ex assensu patbis, of lands er- 
pressly ascertained at the time, the dowress might by 
* law have entered on the death of her husband, without - 
any assignment. But such methods of endowment are 
now obsolete. See Litt. s. 39. 43. Co* Litt. 34. b» 
37. a. and note (1). Dyer, 278. pL 4. 

But it should seem that, even in these cases, the * 

freehold is not in the widow tiH actual entry. N. (1). 
to Co. Litt. 37. a. Hale's M$S. and see Dyer, 278. a. 
pi 4* and ante, §6. N, (c). 

h 4 possession, 
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possession (k) 9 but not otherwise (/), imme- 
diately on issue had ; (by which circum- 
stance he becomes tenant initiate, though 
his estate is not consummate till the death 
s of the wife (m) — ). So that there being 
no chasm or intermission from the death of 
the wife to the possession of the husband, 
Tenant by as there is, in case of dower, bfet^een the 

the curtesy, ^^ Q f ^ hug^d an( J t h e possession of 

[83] the widow, no mesne seisin can here take 

place. Beside, the tenant by the curtesy 

holds of the holds immediately of the lord, and is 

tenant to him (n) ; whereas the dowager 

0c) Ero. Pracipe quod reddat. 88. Dr. Sf Stud. 
Dial. 2. c. 4. See 2 Bla. Comm. 1*7. ch. 8. 2 W« 
154. And see also ante, sec. 2. p. 57. note (6). 

(/) See ante, sec. 1 . p. 38-— 9. 

(m) See Doct. fy Stud. b. 2. ch. 4. and % Jf** 
154. Co. Lift. 30. a. and 40. a. and b. note (*> 
2 Bla. Comm. 128. ch.. 8. Pfotwi. 264. Note to 
English edit, and compare with Co. Litt. 3(2* 241* "< 
Kitch. 159. b. Brooke, Ten. par le Curtesie, 14- •** 
pee Ibid. Villenage, 67. and Avotorie, 27. 132* 

(n) 2 Inst. 301. jF. N. B. 258. A. . See * O0» 
1*6. ch. 8. 8 Co. 36. a. Paine's case. 

Jiplds 
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holds of the heir (o), and is attendant on And widow 
such heir for the third of the services (p). 



of the heir. 



But, though the seisin of the heir may [84] 
be defeated, as we have observed, yet, 
where seisin of an inheritance is once al- 
leged, it shall always be intended. to con* Continuance 
tinue till the contrary be shewn (q). ° 8ewuh 

< 

(o) F. N. B. 8. R G. 258. B. 265. A. Co. Litt. 
31. b. 241. a. and note (1). 2 Bla. Comm. 135 — 6. 
ch. 8. 8 Rep. 36. a. Paine's case. Brooke, Tenures, 
84. Kitch. 209. b. 

The widow shall hold as the heir holds, and not as 
the baron held. Rielway. 124. 2i.pl. 80. and 129. a. 

pi* 98. 

If a woman be endowed of a manor, she shall pay all 
sendees to the heir as he pays over. Plowd. Qu. 90. 

. (p) See note (0), and Perk. s. 424. F. N. B. 8. F. 
7 Co. 9. a. 8 Co. 36. a. 9 Co. 135. a; and b. Tetmes 
de la Ley, tit. Attendance. 

If there be no heir, and the lord or donor enter for 
such default, the widow shall hold by the third part 
of the services of such lord or donor : but if the lord 
. or donor determine the estate of the husband by Ms own 
act, as by purchase, she shall not render any services 
toiiim. See Brooke, Tenure, pi. 33. 82. and Extin- 
guuhm. 31. Fifc. Abr. Dower, pi. 130. Perkins, s. 
429. Kitch. 209. b. and see The Customes of Westsheen, 
ho. art. iv. in % Collect. Jurid. 382, 

* 

(q) Sir Thomas Jones, 182. case of Cockman v. 
Farrer. And see Plowd. 193. a. 431. a. 

Seisin is also favoured in equity. See Gr. and 
fludim. of Law and Equity, 66* rule 96. 
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SECT. IV. 

Of what Hereditaments a Possemo Fratrb* 

may be. 

A Possessio frateis may, generally 
speaking, be of all hereditaments, 
corporeal or incorporeal ; as lands, rents, 

SCC. (a). So of GAVELKIND-LANDs(i)j 

of lands in borough English (c); and 



* It is frequently said in these pages that a, possess* 
fratris may be of an use, trust, &c. of which, strictly 
speaking, there can be no seisin or possession; and 
^consequently it seems a contradiction : yet it is so said, 
ppt only in compliance with the usual mode of ex- 
pressionj J>nt for want of a better term, and to prp^jrt 
a prolixity. All that is meaned is, that the property 
is so fixed in a mesne person as to make him the sfc>4 
of descent. 

(a) See Co. Litt. 14. b. F. N. B. 36. E. And 
ante, s. 1. and 2. 

(6) Se$ Robins, on Gavelk. b. 1. ch. 6. p. 100. 

(c) 1 Com. X%. 615. Boppugk English. 

" of 
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of CQPYHO^ps (d). Of an use (e) : (i. e. [85] 
of uses »<tf executed by the statute ; foy 

* 

uses executed are legal estates (/) — ). Of 

A TRUST (g). Qf AN EQUITY OF RE- 
DEMPTION, (as seemingly by the better 
opinion (h) — ), And although a posses- 
sio fratris cannot properly be of 4 

REMAINDER QR REVERSION EXPECTANT 



(d) Gilb. Ten. 161. 4 Co. 21, 22. Lex. Cust. 
ch. 17. p. 153. 157. Kitch. 81. b. 2 Brownl. 43. 
Reyner t?. Poell. Cote's Copyh. s. 50. IVflcf*, 116. 

And s«e imte, s. 2. p. 51—2. 

* 

(e) See Fitzh. Abr. tit. Subpana, pi. 3. 1 Co. 88. a. 
and 121. b. 4 Co. 22. Brooke, tit. Descent, 36. 
Z>yer. 10— n. j>/. 40. 274.^.43. Phwd. 58. Co. 
JLftf. 14. b. 19. b. 2 P. Wins. 736. But see 2 
Anders. 146—7. centra. Note: See Sanders on Uses 
and Trusts, 104—5. 

{f) Co. IAtt. 14. b. note (5), and see 2 Atk. 583, 
and 1 Ibid. 593. 

(g) See 1 Co. 121. b. 2 P. Wms. 713. Hardres, 
488—91. in 2 Comyris's Dig. Chancery, (4. W. 1.) 
Moseley, 72. Penville v. Luscomb. 

(A) See 1 Atkins, 604. 607. Casborne v. Scarf 
& a/, and Co. IAtt. 205. a. note (1). and 
Moseley. 72. Penville v, Luscomb. and ante, 60. 
N. (a), 

UPON 
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l/PON AN ESTATE OF FREEHOLD (•), yet, 

by the exertion of certain acts of owner- 
[86] ship, (as by granting them over for term 
of* life,) a possessio fratbis of them 
• may be made (k). There can be no pos* 
sessio fratbis of an estate tail(Z); 
nor of honorary DiGNiTiEs(m) ; but of 
a feudal title of honor there may; 
for the title follows the land (ri). So of 

AN OFFICE OF DIGNITY (o.) But of the 

descent of the ckown and its pos- 
sessions there can be no possessio 

«• 

(t) Gilb. Ten. 15. See Co. Litt. 14. a. and note (6). 
11. b. Kitch. Courts, 109. b. &c. 3 Co. 43. a. andb. 
Cro. Car. 411—12. Reeve & Malster. 8 Co. 88. b. 
Buckmere's case. And post. ch. 3. s. 1. 

(k) 8 Rep. 35. b. Co. litt. 15. a. 191. b. and/xwf- 
ch. 3. s. 1. 

(Z) litx. Abr. tit. Discent, 8. Plowd. 57. 3 Co- 
42. a. Co. Litt. 14. b. 15. b. Nog's Max. 23.0b. 4. 
Brooke, Diseent, 56. Kitch. log. b. See Calth, 
Copyh. 88. 

(w) 3 Co. 42. a. Co. Litt. 15. b. And see Shvwtf* 
Pari. Cases, 9, 10. Vise. Purbectfs case. 

(n) Co. litt. 15. b. note (3). Ante, sec. 2. p. 61- 

(0) Co. JJtt.it). b, note (3). 

FRATBIS' 
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frateis (p.) Neither can there be a pos- 

SESSlp FRATEIS of A RIGHT ONLY (q) ; 
nor Of AN INCIDENT OR APFENDANCY, 

distinctly from its principal (r). 

(p) Plowd. 245. Co. Lift. 15. b. 2 Blackst. Comm. 

(5) See anfe, sec. 3. p. 64. 
(r) See ajtie, sec. 2, p. 6*. 
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[87] chap. H. , 

• . • r 

I 

THE RULES OR CANONS OF DESCENt 

WHEN the property is vested or fixed 
in a person so as to be transmissible to the 
heirs of such person, whether he himself 
took by descent and acquired an actual 
seism of the hereditaments descending* or 
whether he took as first purchaser, such 
hereditaments shall descend to the right 
heirs of the person so actually seised of an 
estate of inheritance in possession, or in 
whom they are so fixed by purchase ; or, 
if they are in reversion or remainder ex- 
pectant upon an estate of freehold, to the 
right heirs of the person creating the par- 
ticular estate, on which such reversion 1S 
expectant ; or of the person to whom such 
remainder is limited ; or of him who, 

being an intermediate person, has acquit 

a seisin 



/ 
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e seisiii (if we may call it such) of such 
reversion or remainder by the eiertion of 
any act of ownership, which is tantamount 
or equivalent to an actual seisin of h£re- 
<litaments in possession, according to the/ [88] 
following 



CANONS : 

1. Hereditaments shall lineally descend 
to the issue of such person in infinitum ; 
but shall never lineally ascend (a). 

2. The 

(a) As if a son purchase land, and die without issue, 
* and his father or mother be then living ; his father or 
mother shall not (as such) inherit such lands immedi- 
ately from the son. But if the father or mother be also 
cousin to the son, they may (as such) succeed to the 
inheritance. See 2 P. Wms.614. Eastwood v. Vinke, 
or Styles. And see Prest. Tr. Tr. vi. p. 78. 

And if there be father and two sons, anpl one pur- 
chase lands and die ; the brother shall take the inhe- 
ritance as heir to him, although the father be living. 
For though tihe father seems the source of thte inherit- 
able blood, yet, as the son held the descending feud ut 
ahHqwurn,\\,\& supposed tohave already passed him (the 
father); and, therefore, the descent between brother 
and brother is considered as immediate ; tmd in making 

out 



11$ ESSAY ON'THE Ch. <*. 

2. The male issue shall be admitted be- 
fore the female. 

[89] 3. Where there are two or more males 

in equal degree, the eldest only shall in- 
herit, but the females all together. 

4. The lineal descendants, in infinitum, 
of any person deceased shall represent their 
ancestor : that is, shall stand in the same 
place as the person himself would have 
done had he been living (b). 

5. Oft 

out their titled o each other, the common father need 
not be named : but the descent between them shall be, 
_ if he be living, exactly the same as though he were de- 
ceased. See l Vent. 423. 2 Blackst. Comm. 212. arid 
226. ch. 14. Hale's Com, Law. 258, and 270. ch. if. 
IAtt. s. 2 and 3* Co. IAtt. 10. a- and B. ii. a. 
Wright's Ten. 180—6. ch, 3. Gilb. Ten. 14.; and 
see Godb. 275. ca. 388. 

(b) This right o£ representation takes place also in 
descents of gavelkind and borough English 
land ; as also of copyholds in the nature of those 
tenures. See 1 Mod. 102.. Blackburne & Graves, 
2 Lord Raym. 1024. Clements v. Scudamore. and 
Robins, on Gavelk.b. 1. ch. 6. p. 91— 98. and A& 
pendix,p. ik to the end. £ifcA,86, a. *nd see 1 Roll? 
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5. On failure of lineal descendants, or 
issue, of such person, the inheritance shall 
descend to his collateral relations, being of 
the blood of the first purchaser; subject to 
the three preceding rules (c). 

6. The 
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Abr. 623. Disc. (A.) pi. 3. The custom of Borough* 
English holds in the lineal descent : and the distinc- 
tion seems to be, that it holds in the lineal, but not in 
the collateral line?. See 1 Roll. Abr. 624. Disc. (B.) 

But where the custom of a manor was expressly 
stated to be, that the copyhold lands of every tenant 
dying seised should descend to the youngest son, it 
was adjudged that it would not extend to the case of 
a surrenderee dying before admittance ; for he was not 
a tenant ; nor could he have died seised. See Hale's 
case, cited by Holt, C. J. 1 P. Wms. 65. in the 
case of Clements v. Scudamore. and see Robins. 
Gavelk. 98. . 

(c) The custom of gavelkind extends to collaterals ; 
so that if one brother die without issue, all the other 
brothers shall succeed. See Rob. Gav. b. 1. c. 6. 

P- 92—3. 

But the custom of Borough-English does not ex- 
tend to collaterals; and, therefore, lands of that 
tenure shall not go to the youngest brother without a 
special custom. See Ibid. 93. Comyns*s Dig. Boro* 
Engl. 14 Vin. Heir, (F. 5.) 1 Durnf. fy East. 466. 
Denn d. Goodwin v. Spray, and supr. note (6). 

I . So 
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6, The collateral heir of such person 
must be his next collateral kinsman of the 
whole-blood. 

7- In collateral inheritances, the male 
stock shall be preferred to the female ; (i. e. 
kindred derived from the blood pf the male 
ancestors, however remote, shall be ad- 
mitted before those from the blood of the 
[90] female, however near;) unless where the 
lands have, in fact, descended from a 
female. 

These canons are already so ably de- 
duced and so fully illustrated, particularly 
by Mr. XBlackstone and Lord Hale, 
that it would be equally presumptuous as 
needless for me to attempt saying any 

So if a custom be specially found that the lands of 
a tenant shall descend to, and be partible between, 
all his sons, it should seem that it would not extend to 
all his brothers if he die without issue : for the custom 
is not that lands shall descend " after the manner of 
gavelkind," but merely that they shall descend to the 
sons. See above, Hale's case, and Rob. Govt 38. &£* 
Wright's Ten. 212, N. (n). \ 

thing 
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thing farther on the subject. I shall there* 
fbre content myself with thus inserting 
these canons, for preserving the concate- 
nation of the work; and shall refer to 
Hale's Hist, of the Common-Law, ch. llw 
arid Blackstone on Descents; and his Com- 
ment. vol. ii. ch. 14. Robinson on the Lam 
of Inheritances in Fee-Simple may also be 
here consulted* with Dalrympk, F. P. 
ch. 5. p. 188. Sullivan, lect. xir. p. 135. 
and Wright's Ten. passim, and Essays on 
Brit. Antiq. Ess. iv. 



* i 



I 2 
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[91] CHAP, lit 



OF THE DESCENT OF REVERSIONS AND 
REMAINDERS EXPECTANT UPON ES- 
TATES OF FREEHOLD. 



SECT. I. 



Of a meant Seisin, $c. of such Estates. 

BUT before I speak immediately to this 
point I will make a few historical remarks 
prefatory to the subject ;—tliey may eluci- 
date the doctrines which will be presently 
deduced. And without wearying myself 
or wearying my readers, with looking into 
the pages of antiquity, I shall just give a 
deduction of facts, as they occur to my 
memory, and refer to a few writers, and 
those chiefly of a recent date; not for the 
purpose of establishing such facts, (fo r 
then perhaps' more ^proper authorities 

might 
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might be vouched,) as I think the reader's 
own- recollection will confirm and bear 
testimony to what he finds ; but because 
he may, in the books referred to, meet 
with observations more illustrative of the 
subject, and more worthy of his attention 
and trouble. 



[92] 



At an early age, at the dawn of the The dominium 
feudal system, the ultimate property, or ^tyV^a 
dominium directum of the lands, seems to ***** 
have been in the nation or society at 
large. Indeed it musthq,ve required a 
length of time to have arrived at this 
state of refinement j yet it certainly is no 
more than what we find many states which 
we deem barbarous, and even savage,have 
attained to (a). However, at the age I 
speak of, and in several countries of Eu-r 
rope, the abstract idea of society, or the ' 

(a) See Sullivan, Lect. iv. p. 36. Stuart's Diss. 
Ant. Eng. Const, pt. 1. s. 3. and View of Soc. in Eur. 
24. 151. 201. 213. 4to edit. De Lolme on the Const, 
of Eng. b. i. c. i. p. 10 — 11. edit. 1789.. See 
Idnschaten, b. 2. jp. 219. 221. Lamb. Oblero. As. Af. 
and Am* vol. i. ch. 20. p. 205. Ferguson on Civ. Soc. 
part 2. s. 2. p. 124. and Aristotle, rol. 

i 3 public, 
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public, prevailed, and the absolute pro- 
perty of the soil was supposed to belong 
to such society at large, Among the an- 
cient Germans we find the custom of di- 
£93] viding the lands annually among the free- 
men, while the ultimate property therein 
seems to have been lodged in the tribe. 
As society, therefore, was an abstract idea, 
it was requisite to have a corpore^J repre- 
sentative, in whom certain properties at- 
'tributed to such society should be vested. 
Hence arose the chief political person of 
the state. 

Several small In those early times a state consisted of 
nltion form * a a^ber of petty clans or hordes, the in- 
dividuals of each of which were more im- 
mediately subject to a particular chief* 
who led them to war, and who presided 
over them in peace, in a civil capacity, 
as their magistrate. But when a cause 
arose between the chieftains, or any of & G 
individuals of the several clans, they must 
have had recourse (when the contention 
was not decided by the sword) to an higher 

tribunal* 
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tribunal, which had authority over each. 
As several of these petty districts formed a 
state, each was subject to the general con- 
trol: but as every freeman was thus 
amenable to the acts of such society, 
every freeman had a seat in the supreme 
assembly. These assemblies met at cer- 
tain stated times, or upon some pressing [94] 
emergency, and framed rules, &c. for 
the direction of the state. Thus was the 
supreme authority vested in the aggregate 
of freemen; and thus was it to continue. 

But it was necessary, on many occa- And elect a 
sions, to delegate a portion of such power narcb 0™ 
to particular individuals: and therefore, chief * 
we find that over these rude states a mo* 
narch or king was generaUy elected to pre- 
side, though with very limited authority. 
And when a war was determined on, or 
an invasion impended, as a leader or chief 
was requisite to conduct the united clans, 
such king led them to battle: or, in case 
the cause was not a general one, and only 
a particular clan, or a few of such districts 

1 4 were 
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were concerned in the enterprise, or the 
monarch declined leading them himself, 
or in case several states united in a general 
war, they elected a chief for the purpose 
Pro tempore, of conducting them : but, as that purpose 

was frequently the only one for which he 
was elected, when the war determined, 
[95] his authority ceased, and he descended to 
his pristine station (6). 



Civil magis- 
trates. 



Again, as to the civil government, a 
certain portion of authority was delegated 

(ft) See Versteg* Rest. Dec. Intel, c. 3. p. 68, See 
it also in Speeded Chron. b. 7. c. 3. s. 10. p. 290. an{i 
in l Tyrr. Gen. Hist. Eng. Introd. xxxix. See Nor. 
Ant. vol. i. c. 4. p. 61. c. 8. p. 158. 168. Bick. Alf. 
I. 11. 41. 1 Tyrr. Hist. Eng, b t 2. p. 33. b. 3. 
p. 116. b. 5. p. 254. Cqmd. Brit. Introd. (Engl 
Saxons.) Mod. Univers. Hist. vol. xlii. p ? 2. See 
Bottom. F. G. ch. 1. 6. 10. Verst. c. 10. p. 349* , 
Speede, b, 5, c. 6. p f 173. b. 7, c. 1. p. 282. See 
Loc. on Gov. b, 2. s. 102. 106. 108. &c. Adair's Am. 
Ind. 428. 435. And Leo's Afric. Falc. on Climatt, 
&c. b. 4. c. 2. p. 2*8. Svllivpn, led. iv. p. 3 0, 
And Ferguson on Civil Soc. part 2. s. 3. p t 152. } Wtf* 
Wales, b. 1. p. 4. 42. b. 2. p. 119. b. 3. p. 13?- 
136. b. 4. p. 246. Stuarfs Diss. Eng. Const. part 3. 
s, 2, p. 132, Roberts* America, vol. ii. b. 4. 

to 
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to magistrates, who, deriving their power 
from the society at large, were not con- 
fined to a particular clan or family, but 
enabled to decide those causes which arose 
between the individuals of separate dis- 
tricts, or between the lord or chief and the 
particular persons who were immediately 
subject to him, in order Jo secure to the 
individual that impartial administration of 
justice which society was instituted to 
confer. These magistrates, thus chosen, rgQ] 
were generally such men whom experience 
had taught wisdom, and whose under- 
standing was ripened by age. Hence the 
titles of them, in most ancient nations, 
were those of the elders, aldermen, sena- 
tors, fathers, ancients (c), &c. which were 
expressive of this qualification. The 
number of these magistrates was different 
indifferent states: But we may remark, 
that they continued elective by the people 
long after the chieftaipry became heredi- 

(c) So the title of Sheikh, among the Arabf , signi- 
fies an old man. See Journal from Aleppo to llamas- 
fps, p. 6. note {/). 

tary ; 
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tary ; and many continue so among us to 
this day. 

Thus were the chiefs and the civil ma- 
gistrates elected by the society, while the 
freemen, constituting the nation, reserved 
the supreme power to themselves. When 
a war threatened, when magistrates were 
to be chosen, or when the lands ware to 
be apportioned out to the individuals en* 
tided, the subject was debated and deter- 
Generai mined on in the general council or assem- 
assem y ' bly. The council or assembly appointed 

the portion of ground to the subject; they 
[97] chose their magistrates; and, when unity 
of action was more immediately requisite, 
when the assembled army was to be con- 
ducted, they nominated an individual to 
preside and to direct the belligerent clans. 
This, or something very similar tp this, 
seems to have been the manner of govern- 
ment among our German ancestors (d)t 
from very early times, and to have conti- 
nued among them till their leaving their 

(rf) See Tacitus, Of the Manners of the Germans. 

natal , 



v 4 

<£ 
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natal dwellings* with very small alteration, 
The government of the Saxons, while on Saxon g*- 
the continent, is thus described : " They vcrnm * nt - 
*' qrdained twelve noblemen, chosen from 
^ among others, for their worthiness and 
*' sufficiency. These, in the times of 
" peace, rode their several circuits, to see 
?* justice and good customs observed; and 
** they often, of course, at appointed 
? times, met all together, to consult and 
give order in public affairs. But fcver 
?' in time of war, one of these twelve was 
chosen to be king, and so to remain so 
ic long only as the war lasted ; and that 
being ended, his name and dignity of 
king also ceased, and he became as be- [98] 
fore. And this custom continued among 
V them till the time of their wars with the 
emperor Charles the Great ;" when " the 
mutable title of king" became heredi* 
tary (e). 



(e) See Verstegan's Restit. of Dec. Intell. ch. 3. 
p. 68 — 9. and 1 Rapin. Hist. Engl. 76. 8vo. edit, 
and v. 2. p. 140. 

As 



C6 



<6 
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Annies elect- As every freeman that was not incapa- 
lungs. citated by sickness, age, or other corporal 

or mental disability, was a soldiery and 
their armies thus consisted of their whole 
people, we often find their armies electing 
their kings. Indeed, as their general 
assemblies were composed of the same 
persons, (for the most part at least,) and 
each attended in his armour, they may be 
considered in the same light. Hence 
their custom, upon the election of a king, 
of placing him upon a shield, and car- 
rying him around the army ; and amid the 
general shouts and acclamations of the 
people, proclaiming him their leader or 
[99] king (/)• When, indeed, they had chosen 
out their individual, we sometimes find 
them setting him up upon a great stone 
in the view of the people, and thus hailing 



if) See Hottom. F. G. ch. 4. and 6.; and see 
Volt. Spir. of Nat. vol. i. ch. 13. p. 124. (8vo.edit.) 
Stuarfs View, 283. Diss, part 3. s. 2. p. 152. note 
(27). and see 1 North. Ant. c. 8. p. 170. St. Remy. 
Mem. liv. i. an. 418. p. 32. tiv. ii. an. 510. p. 154. 
torn. 1. 

him 
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him their king(g). We have yet the 

reliques of these customs : we chair our 

representatives in parliament, &c. And 

the stone which Edward the first brought 

with him out of Scotland, and to which 

the Scots paid the highest veneration, and 

is now placed in our coronation chair, 

seems a vestige also of the latter usage ; it 

having been appropriated for that purpose; 

their kings being seated on it, from very 

remote times, when they received their 

inauguration (A). — But to return. 

When these northern warriors rushed 
forth to conquest, and poured out their 
forces over the branches of the empire ; 

£€ When Rome, with heaviest sound, a giant statue 
" fell (i )," 

they necessarily had their particular leaders flOOT 

(g) See North. Ant. vol. i. ch. 8. p. 168. vol. ii. 
p. 45. N. (c). Camb. Brit. Customs of the Irish. 
And the references in next note (h). 

(A) See 3 Tyrr. Hist. Eng. b. 9. p. 96. anno 1296. 
Supplem. to Mod. Univ. Hist. vol. xli. c. l, p. 16. and 
85. vol. xxxix. p. 204. Camb. Brit. tit. Scone. 

(i) See Collins 9 Ode to Liberty. 

or 
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The Kingly or captains. And when they had settled 
c^es'for ™ *^ € countries they thus acquired, suf 
life- rounded by enemies yet unsubdufed, and 

tfLTdysSir intermixed with the native inhabitants; 
moiT^jmI- 56. who were generally formidable enough to 
TMarixe'. rt. 3. preserve their fears, and often to endanger 

their safety, a permanent captain, general^ | 
or king, over the particular clans which 
settled, was requisite. In the Saxon period, 
there were seven several states or kingdoms 
established in this island, which had theif 
. respective perpetual chieftains or kings ; 
but as these seven states formed also one 
general society, a general monarch was 
also chosen (&). 

The king re- When the chief representative of tie 
S^ionts to s * ate > or of the particular kingdom, be- 
th w™ iUtary c ^ xne permanent, and when the military 

capacity and returns were, from the con j 

(ft) See Camb. Brit. Introd. p. cxxx— 1. Speed* 
b. 7. c. 4. p. 293. 1 Tyrr. b. 5. p. 254. Bick. Af 
41. Mill. View Eng. Gov. b. 1. c. 3. p. 52. B»* 
on Gov. b. 1. c. 16. Squire, s. 28. andN.(i). s.*9* 
and N. (1). s. 66. N. (2). s. 75* and N. (1). 1 Ity 
Eng. Hist. 149. 8vo. edit, and vol. 2. p. 140. &c- 

tinual 



§ i. LAW OF DESCENTS. 127 

tinual wars which in those times pre- 
vailed, ultimately concentred in him as 
their chief, it was an easy transitidn to sup- An <* as to the 
pose that the individual held his lands of lands. 
him to whom he owed his services; and, [101] 
more especially, as the idea of hereditary 
succession was then partly received, and, 
consequently, the chief seemed more self- 
subsistent than when elected for a transient 
cause (/). As he thus represented society 
as to the military power, it was imagined 
that he represented it also as to the pro- 
perty of the lands. Hence was it said, that 
the ultimate property was vested in him, 
and that the subject held his feud of the 
king. Not, indeed, that the king then, 
or ever since, could be supposed, indivi- 
dually, the ultimate proprietor of the soil 
any further than as the representative of 
the society at large: this is evident, were 
it needful to urge any proof other than 

(0 See Stuart's Diss, on the English Con. pt. 2. s. l. 
p. 77. and nbte ; and pt. 3. s. 2. p. 132. The author 
had not read this valuable work when he wrote the text 
of the present pages; though he has since made fre- 
quent references to it in the notes. 

that 
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The king s that it carries in itself, from the demesne 

lands of the king : these, in the times of 
the Saxons, were considered as the lands 
of the nation, and unalienable by him 
without its express consent (m). 

Among 

(m) When the king had a power of granting feuds, 
the demesnes were necessarily alienable, as they were 
the fond which supplied those grants ; but yet, when 
the demesnes were reduced so far as to be scarcely suf- 
ficient for his support, the nation interfered, and pre- 
vented any further reduction. See Mill. View, &c. 
b. 1. c* 7. p. 148. and 157. Stuarts View of Soc.in 
Eur. b, 1, e. a. s. 1. p. 26 — 8. 1 Tyrr. Introd. p. 
lxviii. and p. 257. Sub. An. 836. And see 2 Spir, 
of Laws, b. 31. c. 7. p. 430. F. N. JB, 14. D. and 
Stuart's Diss, part 3. s. 2. p. 144. 

These demesne lands formed the chief part of the 
revenue of our ancient kings. William the First had, 
it is said, 1422 manors, beside other lands. His an- 
nual revenue, nearly four (some say nine or ten) ntf" 
lions of our present money. Henry VI. had nearly 
one-fifth of the kingdom in value. See Sulliv. 17 2, 
Mod. Univ. Hist. vol. xxxix. p. 61. Fortesq. on Mm- 
ch. 1 1 . p. 82, ; and see Essay on the Polity ofEng. 8f 0. 
p. 459. note (z). West on Peers, 24. 

De holme conceives that it is in consequence of the" 
king's being considered as the universal propbi- 
etor of the kinodom that he is deemed directly 
concerned in all offences ; and that for that reas^h 

02 prosecution* 
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Among the ancient Germans, we have [102] 
seen that the lands were portioned out to Feuds distri- 

' . buted annu- 
the ally. 

PROSECUTIONS ARE TO BE CARRIED ON IN HIS 
NAME IN COURTS OF LAW. Const, of Eng. b. 1. 

c - 5« P- 7 2 - (edit. 1789.) 

But, with great respect to M. De Lolrne, I must beg 
leaye to say, that the circumstance of prosecutions for 
criminal offences being carried on in the name of the 
king does not appear to be the consequence of his being 
" looked upon as the universal proprietor of the king- 
dom." For " the fiction" of his being so considered 
is founded upon feudal principles relative to the idea of 
property, and not to that of crimes : for what has 
the universal proprietorship of this kingdom (for we are 
not speaking of Japan. See Spir. of Laws, b. 6. c. 13. 
p. 1 24. 8vo. ed.) to do with the punishment of criminal 
offences ? But that it is in consequence of his being 
the representative of society as to'the execution of 

ITS LAWS, Or HIM IN WHOM THE EXECUTIVE 

power is lodged, that such prosecutions are car- 
ried on in his name. All offences of such a nature 
are injurious to society; society therefore must punish 
them : but as society is a mere ens rationis, an ab- 
stract idea, it must be represented in order to punish : 
And, as to the executive power of society, the * 
king is, in this nation, the representative of it ; and, 
tlierefore, all prosecutions for crimes are carried on 
in his name, t 

This idea seems necessary to society, and to have 
been well understood in most, if not all states ; even 
in those which are rude — as among the natives of 

K Africa, 
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[103] *h e individual every year ; when they re- 
turned again to the state. To have givefi 

them 

Africa, Asia, and America: we find it among *flife 
ancient British, Irish, Gentians, &c. fee: See Ltifs 
Afric. b. 3. p. 162. foL Adair's Amer. Ind. \^. 
Lamb. Obs. As. Af. and' Am. vol. i. ch. 11. p. 117, 
u8. Spir. of Laws, b. 6. c. 5. and c; 13. Sfec 
Ldrd Kaims's Tracts, tr. 1 . p. 40. Stuarfs View ]bf 
Soc. in Eur. b. 1. c. 2. 8. 3. p» 27. and 254. 39, iafid 
^256. Falc. Ciim. b. 1. c. 18. s. 4.' knd N. Nor. 
Antiq. vol. i. c. 8. p. 187. Whit. Manch. vo!. J i. 
c 8. p. 37$. Bacon on Eng. Got?, part i. c. 40. fdL 
1 Tyrr. Hist, of Eng. Introd. p. 126. Camb. Brit. 
p. 1043 — 4. note. See Eunomus, vol. iii. p; 289. a&d 
vol. iv. p. 193. l iaw of Forf. 102. 111. and n<Hk. 
Ahd see : Beccdria on Crimes, and Eden'S'Prlnc. •bf 
Penal Laws. ■"*■<■ 

■Solon, to ihe question, * "Which i^ the Hlost ^ffttt 
popular government ?* answered, " TAaf, where axL 
"'injury done to any private ctffofen is such to ffie 
" whole body." The whole body therefore shohtild 
punish; but it should punish by the BlEFttrisErttA- 

*TIVE OF ITS PUNTTOftY p6\frER. 1 " 

• Among our Saxon ancestors, ' a fine Was imposed^ 
all criminal offences, even down to that of ederbrtee, 
or, as we now term it, " breaking the fclpse brfeiMfe?*' 
(quart dausiitnf regit; sfee 3 Bla. ComrA.c. i^/p. 2bg : ^— 
210.) The fine for which was, by a law^ of Alfred, 
fixed at five shillings. 

And with us, at this day, all offences denominated 
crimes are considered as offences against the public or 

society, 
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them for a longer time would have been [104] 
dangerous to their military avocations; 

would 

t society, and prQsecuted by the crown : and for all such 
primes, dawn to the lowest trespass vi et armis to the 

.individual, a fine or forfeiture is, in strictness, due. 

-See l Blackst. Comm. c. 7. p. 268. 3 Ibid. c. 8. 
p.#n8. 138. .2 Hawk. Pleas of the Crown, c. 2* s. 3. 

. Sir Tho. Smith's Com. Wealth of Eng. b.2. c. 10. and 
14. 3 Co. 12^ a. Burton's Excheq. vo}, L p. 407. and 
vol. ii. p, 377. 8 Rep. 59. b. 60. a. 

So .whatever affects the publjc;, as nuisances, 
restraints of trade, &c. Thus a dyer, was bound that 
he should not use " his craft" for two years 5 a&d 

(Hull held,, that the bond was against the common- 
Jaw:— " And, by G — d, (said the old Judge,) if the 
" plaintiff were here, he should go to prison till he 
" had paid a fine to the king." See 11 Rep. 53. b. 
Year-book, Pasch. 2 Hen, 5. /. 5. *>• JP& 26. Fitzh- 
Abr. Jmpris. pL 14. 

All crimes or offences* of a public nature are there- t 
fore indictable Bit the suit of the king, as the king is the 
•representative of the public as to the execution of the 
•laws ; and an indictment is said to be his suit ; but for 
-whatever is of a private nature, tlje offender is only 
punishable at the suit oftheperson injured. {See 2 Hawk. 
J\ C.c. 25. s. 3, 4. 4 Comm- c t , 1$. p, 218.5 and 
# Com* Dig. 504—6. Indictment, (D.) and (E.) In- 
formation, (B.) p. 520. ; and see 4 Bla. Comm. c. 1. 
p. 2. 2 Strange, 788—92. Rex. v. Curl, a #»T- 16 9 8 - 
Iter v. Storr. Ibid. 1 706. r Rex v. Atkins, Ibid* 1 73? • 
'Rex v. Bake & al. 

K 2 Though 
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1 

[105] would have diverted their thoughts and 
Agriculture care i 00 muc h to agriculture and the 

«nd the arte. ° 

arts. 

Though the king is, in this nation, considered as 
its chief magistrate; (see 2 Hawk. P. C. ch. l. s.i.) 
" yet he has delegated his judicial power wholly to 
his Judges (unless it be when he is considered as pre- 
siding in his supreme court of parliament, (See 12 Co. 
63. Case of Prohibitions del Roy,) or upon appeals). 
To suppose him to be at once the prosecutor and judge 
would be absurd : (See 1 Spir. Laws, b. 6. c. 5.; and 
2 Hawk. P. C. ch. 1. s. 2.) And was he to be a 
Judge in any other suit, it would preclude an appeal: 
for to whom can we appeal from supremacy itself? 
" But (says the celebrated Father Paul) appeals 
are necessary ; as it would be tyranny to subject any 
one to the opinion of a single j udge, who might thereby 
oppress him at will. Sovereign princes, therefore, 
(he adds,) do not pass sentence themselves, that the 
persons condemned may have the benefit of appeals.' 
(See*his Rights of Sovereigns, c. 3. p. 45 — 51.) 

And although the court of king's bench be con- 
sidered as peculiarly the king's court, he being sup- 
posed to sit there in person, as he once actually d$ : 
(See 2 Burr. 851—2. Sulliv. 300. lect. 32. Dd" 
rymple, 275. See Squire, p. 182. N. (1). 1 JW- 
Cha. V. s. 1. p. 370. (z). In Scotland the king sat in 
person so lately as the reign of James VI. Dalrymfb 
F. P. 284. (See K aims's Tracts, 299, 300.) and & e 
style of the court still being coram ipso rege : (See 3 B^> 
Comm. c. 4. p. 41.) yet the judges of "the court" 
give the judgment, and not the king. And therefore 
* a writ 
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arts (n). But yet agriculture was ne- [106] 
cessary; and therefore they were annu- 
ally assigned (o.) To give them for a less 
time would not have afforded them an op- 
portunity to have gathered the fruits of 
their labours — to have reaped what they 
had sown. But when they had acquired 
lands in the states they had conquered ; 

a writ of error lies from this court into that of parlia- 
ment : yet this does not involve in it the absurdity of 
an appeal to a superior power than that of the king 
himself; for still it is to him in parliament : and not 
under an idea that the house of lords is, in such judi- 
cial capacity, superior to the monarch, who is himself 
the fountain of justice. (See 12 Rep. 64 — 5.) 

(n) Vide Cos. de Bello Gall. lib. vi. c. 20, See 
Lowman on the Civil Gov. of the Hebrews, c. 4. p. 56. 
2 JBla. Comm. 55. c. 4. and Stuarfs Diss, part 1. 
sec. 3. Falc. Clim. b. 6. c. 1. s. 1, p. 272. and N.*. 
Squire, s. 14, 15, 16. Davys, 3. 4. a. 49. b. 
f (0) Among the ancient Irish the division of lands was 
usually made on the death of each tenant. See Davytfs 
Rep. 49. &c» Stuart's Dm. part 1. s. 3. p. 35. N. 
(12). and View of Soc.inEur. b. 1. c. 1. s. 1. p. 152. 
% (1). 

So that they were continually changing their situ- 
ation. S}ee Davys, 34. a. 49. &c. Stuart's Diss. 32. 
N. (8). View, 24. 251. 

In Peru the lands were allotted annually. 2 Rob. 
Amr.h.sf. j>. 312. (4to. ed.) 

k 3 when 
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Gilb.Ten. 13. the feudal possession; and if he had 

granted his estate for years or at will, yet his 
possessipn was still considered as existing; 

lessee for and the enjoyment of the lessee was that of 

years the , 

bailiff of the the lessor : the lessee being considered m 

no other light than as the bailifFor servant 
of the freeholder, and accountable to him 
for the profits of the lands at a certain and 
[109] stated sum (q.) And hence also is it, that 
no other is said to b^ seised of property 
in lands but he who has a freehold 
estate. He who is a lessee is only said 
to be possessed ; and that not properly of 
the land, but of the term of years (r.) He, 
therefore, who has a freehold is said to 
be seised, and to have the feudal pos- 
session; and, e converso, he who has the 
seisin, or feudal possession, has the 
freehold; for such is th§ definition of 

A FREEHOLD ESTATE ($.) 

(a) See Mill._ View of Eng. Gov. b. 1. c. 5. p. 8& 
Gitb. Ten. 30 — 49. Co. Litt. 239. b. note (2); 9si 
331. a. N. (1). 2 Blackst. Comm. 141. ch.9. Gtih 
. Hist. Feud. MS. p. 49— L.50. 

(r) See 2 Bla. Comm. 144. c. 9. 
(5) See Ibid. 104. c. 7. and the authors there quoted 
arid referred to ; and Co. Litt. 230. b. note (1). 

And 
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And hence arises the distinction in our Freehold and 

_ _ . chattel inte- 

lawbetweenA FREEHOLDandA chattel rest. 
interest : A3 the possession of the lessee 
is that of the lessor, the feudal seisin 
remains in the tenant of the free- 
hold ; and if he has a descendible estate, 
it will devolve on his death to his own 
heirs, as of the person last seised: but 
if the descendible estate be expectant [110] 
upon a precedent freehold, the 
feudal seisin is in such precedent 
tenant; and, consequently, 

There Can be NO MESNE SEISIN of a Reversion on 

REMAINDER OR REVERSION expectant „ ' 

* Not subject 

upon an estate of freehold, so as to toposstmo 
make a possessio fratris (0> while *** 
such remainder or reversion continues 
in a regular course of descent (u). 

(t) See ante, c. 1. s. 4. p. 85. 

Nor shall the descent of such remainder or reversion 
take away an entry, or put him who has right to his 
action, Co. Litt. 239. b. 243.8- 244. a. Noy's Max. 
35. ch. 16. Finche's L. b. 2. c. g. p. 120. 1 Co. 
134. b. 8 Co. 101. b. Gilb. Ten. 22. 

(u) For if it be granted over, it vests immediately 
in the grantee; and makes kirn the stock of descent: 
and, in. such case, the person afterwards claiming by 
descent, must make himself heir to such purchaser. See 
Hale's Comm. Law, 269. ch. 11. 

But 
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But ag suck peinainder or reversion may 
be sold, devised, or charged, by the per- 
son eptftled to it (?), the descent of it 

in^jf .fr^^lgfif* b J the. ^x^rtiQijjof certain 
aQt$ of ownership; as by granting it over 
f(aiit«» ofilife, or in,tail<y). . 

For.thei exertion of such acts of own?r- 

J ' . * ^ " •.,.- ,'.iJ '. . . . » » , , 

ship i^ equivalent t^t the actual seisin of 
an estate which is capable of being re- 
duced into possession by entry. For,, as 
an actual entry is not practicable in the 
case of such reversion or remainder, the 
alienation of them for a certain estate is 
sufficient to turn the descent : such grants 
being (before the statutes 4 & 5 Anne, 
c. 16.) always attended with attornment, 
the notoriety of them and the consequent 
alteration of the tenant, were deemed 
equal to the actual entyy on a descent) or 

(x) Brooke, Disc. 30. Estates, 24. 40. &«N 
Fqcias, 126. Co. Litt. 14. b. and N. s (4). 30JJ. «• 
2 Bla. Comm. 175. 2 Co. fy. a. PerKS. .88. Kitfa 
158- a- Touchst. 238. 242. 253. 1 Ves. 175. 177* 
Cwmitigb&m v. Moo iy. 2 Atk. %o6. Kipastoq <* 
Clarke. Gilb. Rents, 23. 

(y) See ante, ch. 1. 8. 3. p. 73. ancj s. 4. p. $5* ^ 

livery 
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livery of seisin on a gift or sale of an estate 
in possession; such attornmeat being ori- 
ginally coram paribus, and in later days 
sufficiently attested (z). And for this 
reason, a reversion could not be granted 
oyer to take effect infuturo any more than 
an estate in possession (a). 

Thus where A. was tenant for life, with 
remainder to trustees for preserving con- 
tingent remainders, with remainder to the 
first and other sons of A. in tail, with re* 
mainder to the heirs of the bocly of A* f 
with remainder to the right heirs of the 
father of A; (who was the devisor); and 
A. made a lease and release to B. in trust 

* ™ • • 

for the payment of his debts, &c. and 
levied a fine of the lands, but suffered no 
recovery ; it was held by Lord Hard- 
wicke, that A. f by such conveyance, 

(z) See Plmod. 25. 152. Gilb. Ten. 81. Co. IMi. 
309. a. Touchst. 253. SuMv. Led. 119. % Bla. 
CW«w. 317. 

(a) Plowd. 155.- 483, 8 Co. 74. Brooke, Grants, 
60. 2 Bla. Comm. 165. and see another reason in 
Plowd. 155. b. and 197, b. 

had 
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had altered the course of the descent of 
the reversion, so that it should go to the 

heir of A. of the whole-blood (b). 

' ... 

And this principle, that a remainder or 
reversion on a freehold will admit of no 
mesne seisin, while it continues in a course 
of descent, and such acts of ownership 
have not been exerted, presents a solution 
of the question, Whether a remainder or 
reversion on a freehold shall be subject to 
the debts of the mesne remainder-man or 
reversioner ? 

In Robinson v. Tonge (c), it is said of 

an advowson, that " as it may be sold, 

See 2 Ath and comes to the heir by descent, it is 

2o6.Kinaston , . . - - , . ,. ■ 

v. Clark. reasonable it should be assets. 

Now, though a remainder or reversion 
on a freehold may be sold, yet it may n ot 
come to the heir by descent from the very 
person who contracted the debt: Ado 

(b) 9 Mod. 363. Stringer v. New. 

(c) 3 Pr t Wms. 401 . 

therefore, 
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therefore, a distinction should be made 
between extending it in the debtor's life- 
time (as he has power over it), or in the 
hands of his devisee (as the remainder or 
reversion is devisable, and the devisee 
claims under him who contracts the debt). 
And it should seem that, if judgment be 
had in the debtor's life-time, it will bind 
the property*, though no execution be 
taken out till the property descend to 
others : But where no judgment be had in 

* Judgment by a mesne reversioner shall bind, 
but not a bond. See 4 Vin. 451. Charge (A), pi. 17. 



Giffard v. Barber. 



LR. 

I 



I • 
C -R. JR. R, 

L R. 

L R. (the elder) tenant for life: — C. R. and I. jR. 
in tail : ^-reversion in J. R. (the elder) in fee. I. U. 
(the elder) entered into a bond : — R. R. bound, as 
having assets from his father L R. (the elder). Kellow 
v. Ro wden, Carth. 1 26. So note J. U. (the elder) was 
not a mesne but original reversioner, and as R. R. had 
the reversion as heir to the very person who made 
the bond, he could not plead Riensper Discent. So 
in Kinaston v. Clarke, 2 Ath 204. In Tweejlale v. 
Coventry, 1 Bro. C. C. 240, Sir R. W. devised the 
reversion to pay debts. 

the 
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the debtor's life-time, and the stock of 
-descent be not changed by such mesne, it 
should se$m that the person taking such 
-remainder by descent would net be subject 
ti> the debts of a mesne remainderman tf 
Reversioner; as he would not take by 
descent from him, but from the original 
donor; and so paramount the mesne's 
changes (d). 

., k' ' . * 

» ., * 

But if 110 such ^act of ownership be 
exerted by the mesne remainder-man 
or reversioner ; or if such remainder or 
reversion be not taken in execution fox 
the debt or other act of the mesne owner; 
such remainder or reversion cannot be 
subject to possessio fratris, dower (e), or 
' curtesy (/), : 

(d) See Bro. Assets, pi. 19. and see also i Bran. 
*C. C. 240. Marchioness of Tweedale v. v Earl of Coven- 
try 2c al. and Pasch. 24. Ed. 3. 47. (A). Bro. Exeat* 
i43..Rccov. i^Fitz.Abr^RecQv^i^. 

(e) JBw. Estates, 67. Jfftz* Abr. Dower., ^5-,W' 
8 Co. 96, a. Perk. 8. 315. 3,17. ,330, 340.., 4# ; 
JF. N. B. 150. A. Enche's Law, b. 2. c. 3. p. l2 S* 
Cro. Eliz. 316. Gordal's case. Co.IAtU 31. a. 3 2 * 8, 
and b. 35. a. and b. J&lch. 160. b. 

(f) Bro. Ten.fyark Curtesy, 4. 10. Perh'S- 4f| 
%«•> 357- pl- 44. Co. Utt. 29.*. s*n<L b. JB*** 
X. b. i. c. 3. p. 125. Kitch. 159—160? , 

And, 
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« Attd, therefore, if land be given in tail, Reversion on 
and the reversion in fee-simple descendfoir f 

cOifie to the tenant in tail, yet, during the [112] 

estate-tail, he cannot be seised of such re- 

» 

version so as to make a possessio ¥»a- 
tris : As where a person, havttig^iMue h 
son and a daughter by one wife, and a 
son by another, gave his land to his eldest 
son in tail: the father died, and the fee 
descended to the eldest son, who after- 
wards died without issue r and it was held, 
that the youngest son should have the 
land, and not the daughter, by reason that 
it was in reversion, and not, vested in pos- 
. session in the eldest son, during the estate 
tail : as it is a possessio fratris which 
nrakes the sister to inherit, and not a [113] 

ItE'VERSfoVltATA'lS (#)• 

' Thus, 

A '(g) Britoke, Descent, pi 13. go* Scire Farias, 126. 
22tfdfes,-6.- Garde, 87^ FUz-Jibr* Descent, pL 5, 9, 
16,' i-k" >A*size. 327. Dyer, fy^-qoJpl. i>~6. «id 
$*5. J jp/. 38. Kitch. 109. a. 1*0; a. 153* Sdfe 3 (66. 
42. a. Dyer, 325. />/. 38. Phwd.'4$o. Co. Hit. 
it. b. 14. a; an<J b. 15. a. 191. b. - Perk. s. 88. 
F. N. B. 196. K. 220. D. JSoy's Max. 23. ch. 4. 
Carth. 126. Kellow & RoWd&u *Gilb. Ten. 13. 
4 1 Vesey, 
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Thus, while the estate-tail continued, 
he could not be actually seised of the 

reversion 

1 Vesey, 174. Cunningham v. Moody. And see the 
case of Jenkins on demise of Harris and wife against 
Prichard and others, in 2 Wils. 45. ' And note, that 
that case is nlis-reported in Wilson: as it was really 
determined, it directly supports the doctrine here laid 
down. It was determined in favour of the daughter by, 
'the second ventre. 

Indeed, the facts as stated in Wilson, (and which 
are there truly stated,) together with the reasoning 
of the court, must liave led to this conclusion ; and 
the judgment is most evidently mis-stated or wrongly 
printed # . 

In a note of this case, as taken by Mr. Serjeant 
Hewitt when in court on the argument, the adjudica- 
tion is thus given : 

Jenkins on demise of Harris and wife, ] In this case it WES 

, against > clearly agreed, that by 

Prichard and others. J the settlement of 1 716 

David Smith Was tenant for life ; his wife was tenant 
in tail, with the reversion in David Smith. 

And thereupon two points were made. 

1st. Whether that reversion in fee descended upon 
the two daughters of David, viz. Elizabeth by his 
first wife, and Ann by his second wife, in such manner 
as that upon the determination of the estate-tail, which 
descended upon Elizabeth, and from her upon her son, 

■■■ ■ ' * '■ ' I U ll I W i l l I I— ^— I—— — 1 1 1, I ■ - 

* [See this error noticed also by Lord Alvanley, Ch. J. 
3 Bosanq. & Pull. 658.] 

k and 



\ 
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reversion in fee-simple, so as to turn the 
descent ; for he could not be seised of both 

in 

and expired by his death without issue; it should go in 
moieties, viz. one moiety to Ann, and the other to 
the heirs of Elizabeth? or, whether it should not go 
all to Ann as heir to her father, who was last actually 
seised of the reversion? * 

ddly. Whether an actual entry was not necessary to 
have been made by the lessors of the plaihtiff before 
the bringing of this ejectment, in otder to avoid the 
fine levied by Job Gilbert and his wife ? . 

As to these two points, upo» full argument, the 
Judges were of opinion : 

1st. That though the reversion descended upon the 
two daughters of David on his death, yet they were 
not actually seised of that reversion during the conti- 
nuance of the estate-tail, but the same was expectant 
(hereon. And as whoever takes by descent must take 
as heir to him who was last actually seised/ therefore 
Ann took theTeversion wholly as heir to her father. 
And as to this, i Inst. 14, 15. and Kellow and Rowden 
in Carthew and Shower, were held to be authorities in 
point. 

*dly. The Judges held that as this fine was stated 
in the case to be a fine without proclamations, an ac- 
tual entry was not necessary to avoid it ; and that they 
would not carry the necessity of an actual entry to 
avoid a fine one jot further than it had been carried in 
the case of Dormer and tfartescue, which was on a 
fine with proclamations, and not on a fine merely at 
common-law without proclamations, as this was : 

% j, Wherefore 
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in possession at one and the same timet ; and 

an estate-tail will not merge in a fe£ (A> 

Apres Possi- But had he become tenant after jpos- 

bilitie. . • ,, 

NIHILITY OF ISSUE EXTINCT, it Wqilid 

have been otherwise. For though, as to 
some respects, the estate-tail nuty be s^id 
to have continued after possibility, &c» in 
[114] the tenant during his life ; yet, in other 
respects, it in a manner ceased, and the 

1 

tenant or donee would have been quad 

tenant for life only ; when such his estate 

Merger. would merge in the fee, which would then 

become executed in possession, and, 
consequently, be subject to possessio 

PRATRIS, DOWER, AND CURTESY \ as in 

the following cases : 



Wherefore the postta was delivered to the plaintiff. 

And that such was the judgment in this case, the 
Author of this Essay was also assured by a son of the 
person under whom the defendants claimed, and who, 
in consequence of such decision, refunded the mesne 
profits of the estate in question. 

(A) Ploiod, 230, 296. 2 Co. 61. a. 8 Co. 74. b. 
75, a. Kitch. 153. &c. Perk. s. 88. 2 Bla. Comm* 
177. ch. u. 

Lands 
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i Lands devisable by custom were given Subject to 
to Jiusband and wife in special tail, the fratris. 



i remainder to the husband in fee ; the hus~ 
) band devised such remainder to the wife, 
, and died without issue ; the heir of the 
:< husband entered, and was ousted, and then 
i brought assize, and was barred, ik that 

THE FEE WAS VESTED IN THE .WIF£ # 
: AND HER FRANK-TENEMENT MERGED; 

i for she was tenant in tail after possibility, 
e &c. (»)* 



, / 



So where lands were given to husband To dowen 
and wife in special tail, with remainder to 
the heirs of the body of the husband ; 
the wife died without issue had between 
them, and the husband took another wife* [115] 
and died; and it was held that the se- 
cond Wife SHOULD BE ENDOWED (k). 

So 

(i) JBrooke, tit. Devise, 42. Co. LitU 28. a. 11 Co* 
80. b. in. Lewis Bowles's case, and the books referred 
to in (A) and (/} in the two following pages. 

(k) Vide Hil. 50. Ed. IIL /. 4. pi. 9. 

And see also Fitz. Ab. Dower, 52. Bro. Dower, 35. 
Perk. S. 338. and Kitch. 161. b. where the same 

L 2 case 



148 ESSAY ON THE Ch. 3. 

To curtesy. So where lands were given to husba&d 

and> wife in special tail ; remainder to L ro 
tail; remainder to the right heirs of I. 
The husb&nd died without issue, his wife 
surviving, who was now become tenant 
after possibility, &c. and afterwards she 

* 

took another husband, and had issue, 
when f .tdied without issue, the wife being 
his right heir, who afterwards died : and 
it was held that the second husband 

SHOULD BE TENANT BY THE CURTESY: 

for when the fee descended to the wife, 
she was tenant after possibility of issue 
extinct, and the freehold was merged or 
absorbed in the fee; and so the wife had 
the fee in possession (/). 

[116] If the heir enter, and his entry be 

Reversion on DEFEATED by THE ENDOWMENT OF BJS 
estate in 

*° wer - case is cited. And note, that in the French editm 

of the latter writer of 1592, it is correctly stated. 
But in many of the English editions, (p. 322. of 1676* 
31 7. of 1656, &c.) it is erroneously said that the second 
wife shall not be endowed ; which error I find also m 
some of the French editions. 

(I) Brooke, Estates, 25. Tenant par k Curtesfc, 4* > 
and Kitchen, 159. b. 

MOTflW' 
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mother, he can have no actual seisin 

X>f the REVERSION OF THE THIRD PART, 

while such part continues in dower (m). 
Nor can he have any actual seisin of inontaj. 
lands of which his father is tenant by' 
the curtesy (n); nor of such as are Foriife. 

EXPECTANT UPON A LEASE, OR OTHER 
ESTATE, FOR LIFE (o). 



Thus when there is an anterior estate of 
freehold, the actual seisin is in the pos- 
sessor of such estate ; and, consequently, 

(m) See ante, ch. 1. s. 3. p. 66. Brooke, Descent, 19. 
Kitch. 109. a. 159. b. Brooke., Ten.. parte Curtesie, iq. 
Gilb. Ten. 27. Co. Litt. 241. b. 

(n) See ante, c. 1. 8.3. p. 80. See Litt. s. 394. 
Co. litt. 241. b. JP. N. B. 194. B. andE. and see 
2 Inst. 301. and 3 Co. 23. b. ' 

(o) Brooke, Descent, 28. Done, 55. Estates, 67- 
Kitchen, 109. b. Cro. Car. 41 1 — 12. Reeve & Malster. 
Cro. Eliz. 315 — 16. 8 Co. 96. a. Co. Litt. 239. b. 
241. b. Gilb. Ten. p. 15 — 19. Co. litt. 11. b. 14- a. 
note (6). 17. b. and note (4). 3 Co. 6. b. See Ibid. 
42. a. See 1 And. 31. pi. 74. and 1 And. 353. 
pi. 322. F. N. B. 197. b. and 9. b. Robins, on 
Gavelk. b. 1. c. 6. p. 105. Moore, 868. pi. 1201. 
Smales & Dale. Nog's Max. 23. c. 4. Carth. 128. 
Keliow ScRowden. Jenk. 242. pi. 25. ; and-l Ves. 176. 
Cunningham v. Moody. 

l 3 the 
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s. 
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Executory 
devise. 



Contingent 
fee. 
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Ch. 3 . 



the person entitled to an interest expectant 
thereon cannot possibly be said to be ac- 
tually seised thereof on a mesne descent (p). 
When one estate is fee-simple, 
therefore, is limited ok another, by 
way of executory devise,- it must fall 
under the same rule; and the descent 
of the contingent fee cannot allow of 
any mesne seisin which might turn 
such descent (q). 



version and 
possession. 



Estates in re- " Thus the principles which apply to 

the descent of an estate in possession, 
do not apply to the descent of an estate in 
remainder or reversion expectant on an 
estate of freehold : but they apply 
when the particular estate is only foe 
years; a tenant for years being consi- 
dered merely as the bailiff of the freeholder, 
jind to hold the possession for him (r)/' 

(p) See ante, c. 1. s, 1. p. 27. 
' (q) See the next section, p. 122, 

(r) Note (a) to Co. Ltit. 239. b; (Hargrave and 
Butler's edit.) See also ante, ch. 1, .s. 2. p. 48^ and 
this seqt, p, 108, 
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sect. n. 

To whom he must make himself Heir, who 
claims where there has been no Mesne Seism. 



[118} 



AN the last section we have seen that there No mesne 
can be no mesne seisin of any estate ex- 
pectant upon a freehold, when such estate 
continues to descend, and the particular 
aete of ownership have not been exerted ; 
and, therefore, it must inevitably follow* 
that there can be no mesne hear (as such) 
capable of turning the descent. He who Pint pur- 
cteims, must, consequently, make him- chasen 
self heir to him in whom such estate first 
vested by purchase ; Or, in case such acte 
of ownership have been exerted^to thq 
pearson who -test exerted them : thus, as in 
a case before put (a), if a gift in tail be 
made, and the reversioh descend to the 
eldest? sonfby a-first ventre) of the donof I Half-blood. 

(a) See the last section, p. -na. 

,,! l 4 which 
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which eldest son, being also tenant in tail, 
dies,, leaving a sister of the whole, and a 
brother of the half-blood ; the brother of 
[119] the halkblQod shall succeed to the rever- 
sion, and not the sister of the whole. The 
reason of this is evident : the reversion 

descends, on the death of the eldest son, 

1 

not to the right heirs of such eldest son, 
(for such eldest son was never actually 
seised of the reversion, but of the estate- 
tail on which it was expectant,) but to the 
right heirs of the father, or of the person 
who made the gift, or of him to whom 
limited, given, &c. And therefore, as 
the younger son (by the second ventre) 
was, on the death of the eldest (by the 
first ventre), the right heir of their common 
father, the donor (for he was of the whole- 
blood to him, and, being a male, shall be 
preferred to an elder female, and so take 
place of his sister (b) — ) such younger son 

(ft) See ante,c. 2. p. 88. canon ii. 2 Bla. Com®* 
212. ch. 14. and On Descents, 21. Hale's Com. Lw, 
262. ch. 11. Robinson on the Taw of Inheritances** 
Fee-simple, 38. ch. 5. See IAtt. s. 8. and post, nert 
sect. p. 124. 

shall 
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shall succeed to the reversion as well as to 
the estate-tail (c). 

When, therefore, a reversion or remain- Heir of the 
der expectant upon an estate of freehold c ™££™~ 
continues in a course of descent, without 1*1201 
such acts of ownership exerted, such rever- 
sion, &c. still continually devolves, on the 
death of each particular heir, to the person 
who can then make himself heir to the 
donor or purchaser, without any regard to 
the very heir of the precedent person who 
succeeded to it by descent ; till, when the 
particular estate is determined, it ultik 
mately vests in possession in him, who, at 
such determination, is the right heir of such 
donor, purchaser, or original remainder- 
man. For as there was no intermediate 
person actually seised of such reversion or 
remainder, no one could, as we have said, 
be the mean of turning its descent, and 
becoming a new stock or terminus ; but 

(c) See ante, ch. 1. s. 4. p. 86. (/). [See also, as to 
the half-blood succeeding, 3 Bos. fy Pull. 643. Doe d. 
Andrew v. Hutton. kpost [las.] (g)J 

such 
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such stock must yet be the donor/ pur- 
chaser, or remainder-man, and must so 
continue (if no alienation be made) till 
such estate shall become vested in pos- 
session ; and, consequently, it •will be 
absolutely necessary to prove on every de- 
volution a descent, not from the immedi- 
ate predecessor who took by descent, (for 
with him, as such, we have now nothing 
to do,) but from the donor, purchaser, or 
original remainder-man. Whoever, there- 
[121] fore, can make himself heir to such do- 
nor, &c. will be entitled to the inherit- 
ance in reversion or remainder, though 
expectant, but yet not so as to be capable 
Of transmitting it to his awn right heirs, 
(us such,) except by granting it over.(d), 
till it becomes vested in possession, by the 
determination of the particular, estate 
which supported it, or whereon it was ex- 
pectant, (when it would cease toibe a De- 
version or remainder,) in him who jhiffH 
be, at that time, the right heir of the 
donor, &c, which person would them .' t*- 

COfltf 
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come the stock of descent, and him from 
whom the future pedigree must run (e), on 
his obtaining an actual seisin of it (/). 

So also with respect to contingencies and [122] 
executory devises : thus on a devise to G. £™ l ™f n ~ 
in fee ; but if he happened to die under the executory 

devises 

age of twenty-one years, leaving no issue, 
then tQ P. in fee : after the decease of the 
testator; P. died in the life-time of G- 
w,ho afterwards died under the age of 
twenty-one, and ' without issue : it was . 
held, that the lands vested in P/s heir at 
law, upon the happening of the contin- 
gency, (viz. on the death of G. under age^ 
and without issue,) but that the interest, 

(e) See Feame's Conting. Rem. 449* (3d edit.) Co. 
Litt. i\. b. 14. a. and N. (6). 14. b. 15. a. 3 Co. 
42. a. Cro. Car. 411 — 12. Reeve & Malster. 8 Co. 
96. a. 1 Co. 95, 99. Phwd. 66. 113. 485- 4 8 9* 
Brooke, Descent, 2. and 58. Done, 5. and 21. Scire 
Fac. 126. Cro. Eliz. 334 — 5. Frederick v. Frederick. 
Dyer, 129. pL 63, Bonvil v. Payne. See 2 Com. Dig. 
402. Copyh. (K* 11.) 3 Ibid. 51. Descent, (C. 2.) * 
Robinson on. Gavelkind, Appendix, (last page but two.) 
Switch, 109. b. 1 Ves. 174. Cunningham v. Moody. 

' (/) See ch, i. sec. 1. p. 23, and 42. 

while 
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while it was contingent, did not so attach 
in G, who was heir at law to P. on her de- 
cease, as to carry it on his death to his heir 
at law, who was not heir at law to P- but 
that it vested in that person who was 
heir at law t6 P. (the first purchaser) 

AT THE TIME OF THE CONTINGENCY 

HAPPENING (g). , 

SfcCT. 

(g) See 2 Wils. 29. Goodright and Searle; and 
cited also in Fearne on Contingent Rem. 448. (3d edit) 
And see Cro. Car. 410 — 13. Reeve & Malster. Hobart, 
33. Counden & Clerke, . Plowd. 485. 489. 3 Caw. 
Dig. 51. Descent, (C. 2). 2 Hughes 9 s Abr. 1484. 
tit. Possessio Fratris; and compare with Brooke, 
Done, 8. ; and Co. Litt. 298. a. [So where L i* 
devised all his lands to S. A. (his son by the first 
venter) when he should come to the age of 21 years, 
but if he should die before he came to that age, and 
D. A. (the testator's daughter by the second venter,) 
should be then living, he gave the same to her when 
she should attain 21 years : testator died leaving no 
other children, and then S. A. died under age and 
without issue : it was held, that on the death of & 4. 
the inheritance vested in D. A. his sister of the half- 
blood, in preference to his uncle of the whole-blood. 
3 Bos. Sf Pull. 643. Doe d. Andrew v. Hutton. 

So also upon a devise to the testator's wife B. of 
all his real and personal estate, &c. in trust for the 

education and maintenance of his only daughter $• 

till 
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SECT. lit. 

Explanation of the Table of Descents. 

4 

FOR the more fully elucidating the 
doctrines inculcated, and in order to shew 
at one view the different manner in which 
an estate vested in possession and one 

IN REMAINDER OR REVERSION EXPECT- 
ANT upon a freehold would descend, 
I have subjoined a table or calendar, which 
I will now proceed to explain. 

till she arrived at the age of 21 ; and in case of M*% 
death before she arrived at 21, then a devise of the 
whole of his said estates and effects to B. his wife; 
the Court held, that M. the daughter took a present 
limited fee, either by descent or by implication under 
the will, upon the contingency of her dying under 
21 ; and that J3. the mother took an executory devise 
in fee, which upon her death before the daughter 
attained 21, descended to the daughter ; and that the 
daughter afterwards dying before she attained ai, 
such executory interest, which did not unite with nor 
was merged or extinguished in the fee which she had 
er parte paterae during her life, descended to her heirs 
ex parte materna. 15 East. 174. Goodtitle d. Vincent 
v. White, and see 2 New Rep. 383.] 

Suppose 



[123; 
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Descent of a Suppose then an estate given to Henry 
a freehold. Warden in tail, with remainder over in fee 

to Benjamin Brown. 

On the death of Benjamin Brown, the 
remainder would descend, 1st, to his eldest 
son, (by Anne Lee,) William Brown ; and 

> 

from him, 2dly, to his eldest son, (by Sarah 
Watts,) Isaac Brown. Isaac dying without 
issue, we must again seek the right heir of 
his father William, as the representative 
of his grandfather Benjamin; for Isaac,, 
having never been actually seised, could 
not transmit it to his own heirs (as such). 
[124] Now we find that William Brown left a 
daughter by his first wife, and a son by his 
second ; these his children are both in the 
same degree ; but the younger being a son* 
and so more worthy of blood, he (George) 
shall (3dly) succeed to the inheritance in 
exclusion of his elder sister (a). George 
dying ^without issue, we must again seek 
the heir of his grandfather, which now 
undeniably is (4thly) Lucy. Lucy dying 

(a) See the last sect. p. 119. (ft). 

likewise t 
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likewise without issue, whereby her fa* 
ther s issue are extinct, we must still in- 
quire for the heirs of the remainder-man, 
whom we now find to be (5thly) John 
Brown (his son by his second wife). The 
remainder then descends from John to 
(6thly) his eldest son Edmund ; and from 
him to (7thly) his only son James. James 
dying without issue, we must once more 
seek the heir of the remainder-man; 
whom we find among the yet living issue 
of John. John leaving a daughter by 
one wife, and a son and daughter by an- 
other, the remainder descends (8thly) to 
Henry his son by Frances Wilson, as of 
the worthiest sex : but he dying without [125] 
issue, we again seek the heir of Benjamin, 
and find that John left two daughters also 
by different wires ; these daughters being 
in the same degree, and both equally the 
children of their common father, through 
whom they derive their title to inherit (£), 

shall 

(b) Sisters of thb half-blood cannot sac- 
teed at heirs to tack other; but they may succeed a* 

the 



160 



ESSAY ON THE Ch. 3, 

■ 

shall (9thly) succeed as parceners. One 
of these daughters dying without issue in 

the 

the heirs of their common father, being equally hti 
children. 

Si vera habuerit quis plures uxores, & ex qualibet 
earum filiam vel filias, omnes filiae erunt pares ad 
hereditatem patris, eodem modo ac si omnes esseni 
ex eadem matre* Glanvill. Lib. 7. c. 3. 

Poterit etiam quis habere plures filias de una matre, 
et plures de alia, et sic sint omnes participes, et 
capaces h&reditatis paterhtt dfescendentis, quantum 
ad haereditatem patern&m descendentem, non erunt 
tamen participes et capaces ^quantum ad perquisitum 
fratris vel sororis qui fuerint dtf eadem matre. Bract. 
Tr. 1. lib. 2. cap. 30. s. 3. fol. 66. b. 

Si Titiue plures filias reliquerit de una matre vel di- 
versis genitas, omnes pariter vocandae sunt ad succes* 
sionem 8t ad capacitatemhsereditatis paternae> & erunt 
pro una haerede quamvis animse divers®. Fkta. lib. 6. 
cap. 1. s. 17. 

Pluralite de femmes, sicome est de soers parceners, 
l.ql.q. eles soient engendres d.une mere, ou d. plusun, 
q. se profrent. toutes en: leu de un heire, Scrnule ne est 
plus receyvable d. autr. ne nule ne purra estr. autry 
heire. Brit. Cap. 119. De Success. 

See also M. 19. Ed. II. p. 628. Mayn. Fitzh. 
Abr. Disc. 13. Quart Imped. 177. Bro. Desc. 20. 2f. 
Mordanc. 43- Seisin, 42. F. N. B. 36. E. 197. G. 
Dyer, 291. b. pL 69. 325. pi. 38. Kitch. 109. b. 
no. a. Hale's Cornm. Law, 264. N. (x). 266. ch. *i. 
Robins, on Inherit. 36. c. 5. 2 BL Conm. 231. ch. 14. 

Calth. 
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the life-time of the other, the other shall 
then succeed to the whole ; for she does 
not claim as heir to her deceased sister, 
but as the now only heir of her father. 
But the surviving sister dying also without 
issue, we pursue our old inquiry, and ask 
again for the heir of Benjamin the re- 
mainder-man : and as his male issue is now 
extinct, and as he left two daughters, (by 
different wives,) we find that they or their 
issue shall next inherit (lOthly) as heirs to 
him. On their* death, or that of their, [126] 
issue, whereby the descendants of the re- 
mainder-man are become extinct, we must , 
yet seek his right heir ; and this we find 
to be (llthly) Bridget Brown, his sister of 
the whole-blood. For though the half- Half-blood. 
blood succeed equally \vith the whole 

Caltk 87—8. and die case of Jenkins d. Harris and 
wife v. Prichard & ah ante, 1 13. N. (g). 

The same law as to sons or daughters in gavelkind. 
8. Mod. 208. Turner v. Turner. Robins. Gavelk. b. 1. 
c. 6. p. 100 — 105, 1 Freem. 45. Foxe v. Smith. 

And see also Robins, b. 1. c. 3. p. 37. where a cus- 
tom is noticed for lands to descend to, and be partible 
among, brothers by the first ventre only, to the ex- 
clusion of those by a second. See too Co. Litt. 140. b. 

m among 
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among the descendants of Benjamin, 
according to the worthiness of sex, or pri- 
ority of birth ; yet, such remainder being 
legally vested in Benjamin, he alone is the 
person from whom it must be claimed, 
and to whom the person claiming must 
make himself heir : for those whom we 
. have called the half-blood among his de- 
scendants, are only of the half-blood to 
each other, but are equally derived from 
himself. But those of the half-blood ahm 
him> being not (by the terms) derived from 
the same couple of ancestors as he himself 
is, cannot possibly succeed as heirs to him. 
And, therefore* though Timothy Brown 
i& the right heir (on the death of Benjamin 
and his issue) to Joseph Brown, thek com- 
mon father ; yet it is not his heir that we 
seek, but the heir of Benjamin ; and as he 
is not the heir of Benjamin, (being but of 
[127] ' *e half-blood to him,) he shall not succeed 
to the remainder; but such remainder 
shall descend to Bridget, his sister of the 
whole-blood : but in case she die without 
issue, it shall then go (13thly) to Thomas 

Brown* 
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Brown, her uncle; and the issue of Joseph, 
by \Emma Atkins, be excluded, as they 
can never be the right heirs of Benjamin, 
the first purchaser, from whom it must 
still be claimed. On the death of Thomas 
without issue, the remainder shall (ISthly) 
go to his uncle, Daniel Brown ; . and not 
to his brother, Joseph Brown; because 
Thomas haying been never seised, it would 
not on his death go to his heir, but to the 
heir of Benjamin; and Joseph being the 
father of Benjamin, could never be (as 
such) his heir (c) : And Stephen, not being 
derived from the same couple of ancestors 
as Benjamin, shall. not succeed. From 
Daniel it shall (14thly) go to Abraham, 
the son of Edward and Barbara Brown. 

Buthad^tbeen an estate in possession, Descent of an 
it would have descended very differently. Jjjjij 1 pos " 
It would then have gone from Benjamin to 

» 

(I.) William ; then to (II.) Isaac; and from 
Isaac to (III.) Lucy Brown ; who being th6 
person now last actually seised, 
(supposing the persons entitled continually 

(c) See Show. 246. 

M 2 to 
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[128] 



to have gained an actual seisin,) is be- 
come the stock of descent; and 
therefore we must now seek for the heir 
of her, and not of Benjamin. Her father, 
William Brown, left issue a son, (George,) 
by "his second wife; but this son being but 
of the half-blood to Lucy, shall never 
inherit as heir to her, though the land 
should escheat to the lord (d). We then 
must go one step higher; and here we find 
(IV.) her aunt Susannah to be her heir of 
the whole-blood: Susannah dying without 
issue, the estate again devolves; and as we 
suppose her to have been actually 
seised, we must find out who is now heir 
to her: and this we discover to be (V.) 
George Brown, the son of her brother 
William, who, though of the half-blood 
to Lucy, is of the whole-blood to Susannah, 
and, therefore, shall inherit to her {$- 
And no^r all the issue of his grandfather 
Benjamin, by his first wife Anne Lee> 
being extinct, we must go to (VIS) Bridget) 



id) Vide Mich. 5 Ed. II. p. 147—8. Mayn. 
(e) See Lift. sec. 8. 



the 
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the daughter of Joseph and Elizabeth 
Brown ; for the issue of Benjamin by Jane 
Smith, being of the half-blood to 
George, shall never inherit as heirs to 
him. But Bridget succeeding, and having 
been actually seised, we must now 
have recourse to her heir; and this we [129] 
find to be (VII.) John Brown, the son of 
Benjamin by Jane Smith; for, though of 
the half-blood to George, he is lineally 
descended from the only brother of the 
whole-blood to Bridget, and shall, there- 
fore, (as the elder issue of Benjamin are 
now extinct,) succeed to her (/). From 
John it descends to (VIII.) Edmund; and 
from Edmund to (IX.) James ; and from 
James to (X.) his aunt Penelope ; and from 
Penelope to (XI.) her aunt Catherine : for 
though the issue of herfather, John Brown, 
by Frances Wilson, are but of the half- 
blood to Penelope, yet they are the 
now-only representatives of John, who 
was the brother of the whole-blood to 
Catherine; and, therefore, the estate 

(/) See Lift. sec. 8. 

m 3 shall 
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shall descend from uer to (XII*) Henry 
Brown ; and from h im to (XIII.) JTelicia; 
and she being the last of the issue of her 
grandfather Benjamin, we find Thomas, 
the son of Philip and Esther, to be (XIV.) 
hee heir: for as to Bridget, the daughter 
of Joseph and Elizabeth, it has already 
passed her; and Timothy, the son of 
Joseph and Emma, is but of the half- 
blood to Felicia, and therefore shall 
[130] not succeed tohw; but he shall succeed 
as heir to Thomas, being the now-only 
son of his brother Joseph (his brother of 
, the whole-blood). From Timothy (XV.) 
it goes to (XVI.) Daniel ; and from Daniel 
to (XVII.) Stephen; and from Stephen 

to (XVIII.) Abraham Bjown and his 
issue, &c. 

As it was the principal intention of the 
Author, when h$ compiled this work, to 
connect what other writers had incidentally 
treated of, or to explain what they had 
left in obscurity, he contented himself 
with tracing, in the annexed table, the 

* descent 
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descent of a reversion or remainder on a 
freehold, and that of an estate in posses- 
sion, in the patemai line only of the pur- 

f 

chaser. The succession as to the maternal 
line he conceived as sufficiently marked 
out in the learned pages of our elegant 
commentator ; and, therefore, thought it 
unnecessary to detail what he has ad- 
vanced. But, as it has been suggested 
that it would render his scheme more com- 
plete by tracing such descent through the 
maternal line also, he has been induced to 
add the following remarks. 

On the extinction of the issue, and also 
of the paternal heirs, of Benjamin Brown, 
the remainder or estate in possession, fot 
the descent of eithei 9 must, in this respect, 
be perfectly the same, would go to the 
right heirs of (XIX* &15.) Barbara Finch ; 
on their failure, to those of {XX. & 16.) 
Margaret Pain; and, on default of her 
heirs, to those of (XXI. & 17.) Esther 
Pitt ; and, for want of such, to those of 
(XXII. & 18.) Elizabeth Webb, the mother 

m 4 of 
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of Benjamin. The rule always being to 
give the preference to the paternal line, 
and not to have recourse to the maternal 
till the paternal be exhausted. 



\ 



In tracing the paternal line, we begin 
with the father of the person last seised, 
or first purchaser, and proceed upwards 
through the grandfather, great-grand- 
father, &c. as far as the line can be pur- 
sued. When the heirs on this part can be 
no longer discovered, we begin with those 
of the wife of that paternal ancestor with 
whom our discoveries ended, and continue, 
in a contrary direction, proceeding down- 
wards to the heirs of the mother : Thus it 
first goes to (11.) Bridget; then to (12.) 
Thomas; then to (13.) Daniel; then to 
(14.) Abraham, &c; but if we seek the 
heir of Benjamin in the maternal line, we 
begin with (15.) Barbara ; then proceed to 
(16.) Margaret ; then to (17.) Esther; and 
then to (18.) Elizabeth. 

As a purchaser takes his feud ut anti- 
quum, 
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quum, it is presumed to have descended 
paternally (g) ; and, therefore, it has been 
determined that the brother of the grand- 
mother shall succeed before that of the 
mother (h). So, if no heir can be found 
to his great-grandfather, and the estate in 
question cannot be proved to have strictly 
descended from the great-grandmother, 
the law will not presume that it descended 
from her, but that it came from the great- 
grandfather's father; but if his issue be 
extinct, it will still seek for the paternal 
heir, and suppose that it came from the 
father of the latter; but when it can 
trace such paternal heir no further, it 
must, necessarily, have recourse to the 
female line: And as it is with Edward 
Brown (see the table) that its presumption 
ceases, it must there begin with the ma~ 
ternal heirs. It uniformly preferred the 
male line to the female; the father to the „ ' 
mother; the grandfather to the grand- 
mother, &c; so here in Barbara Finch 

(g) See post, ch. 5. 

(A) Plowd. 444. Dyer, 314. a. pi. 95. Clere v. 
Brook, 

such 
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such preference ends. It presumed it to 
• hare descended to Edward, paternally ; but 
it can trace his paternal line no further; 
it, therefore, considers it as coming from 
Barbara. In other terms, as the estate 
cannot be proved to have come to Benjamin 
Brown from his mother Elizabeth, it is 
presumed to have descended from his/a- 
t her, Joseph. To Joseph, indeed, it might 
have come from his mother, Esther ; but 
as it cannot be shewn to have done so, it is 
supposed to have come from Philip. To 
him it might possibly have descended from 
Margaret; but this not appearing, it is 
supposed to have been derived fromRobert. 
To Robert it might have descended from 
Smother, Barbara; yet the presumption | 
is in favour of his father, Edward Brown. 
But as the pedigree or line of the Browns 
can be no further traced, it is presumed to 
have come from Barbara Finch ; and, con- 
sequently, as there is no one to carry the 
presumption from her, her heir shall be 
considered as having title to the premises. 
If no heir of Barbara can be found, the j 
presumption is in favour of, and remains 

with, 
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with, Margaret Pain: if Aer heir cannot be 
discovered, it is then in favour of Esther 
Pitt ; (for Dinah Ward was not an ancestor 
of Benjamin Brown the remainder-man, 
or person last seised; and, therefore, it 
could not have descended to him from, 
her). If no heir can be found* to Esther, 
it shall go to that of Elizabeth Webb ; as 
no other person can shew the probability 
to preponderate in his behalf; (Emma 
Atkins being in the same predicament 
with Dinah Ward), 

The question, however, whether the 
fine of the father's mother, or that of the 
father's paternal grandmother, should 
first succeed to the inheritance of the 
son? has been a matter of much contro- 
versy; and, therefore, calls for a more 
particular investigation. 

We are informed by Pbwden (i), in his 
report of the case of Gere v. Brook, that 
Mr. Justice Manwoode affirmed that the 

(i) Comm>4&o* 

former 
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former line should be preferred ; and in a 
note which is subjoined to his report of 
that case, he also tells us that he after- 
wards put the question to Mr. Justice 
Manwoode in the presence of Mr. Justice 
Harper ; and again, severally, to Mr. Jus- 
tice Mounson and Sir James Dyer-, and that 
they were all of opinion, that the brother 
of the father's mother should first take: 
though the reporter has, at the same time, 
r taken care to add that many were of a 
contrary opinion; ijamely, that the brother 
of the father's paternal grandmother ought 
to have been preferred. 

The doctrine, however, of Mr. Justice 
Manwoode has been adopted by Lo^ 
Bacon (k) 9 by Sir Matthew Hale (/), vd 
by the Lord Chief Baron Gilbert (w); 
while the contrary position has bcten main- 
tained by Mr. Robinson (n), and Mr, ^ 
tice Blackstone (o). 

(k) Elements, I. p. 3. Tracts, 37. edit. 1737- 
(7) Hist. Comm. Law, 268, &c. edit. 1 779. 
(m) Ten. 19. 

(n) Law of Inherit, in Fee-simple, ch. 6. &c« 
(0) 2 Comm. 238. ch. 14. ^ 
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The arguments of the latter writer were, 
however, controverted by an anonymous 
author, in a pamphlet, which' appeared in 
the year 1779> entitled, c< Remarks on 
the Laws of Descent; and on the Reasons 
assigned by Mr, Justice Blackstone for re- 
jecting, in his Table of Descent, a point of 
doctrine laid down in Plowden, Lord Bacon, 
and Hale (p)." In a note to a late edition 
of the Commentaries, Mr. Justice Black- 
stone was vindicated by Mr. Professor 
Christian ; and Mr. Professor Christian has, 
in his turn, been charged with inconsis- 

* 

tency in his defence ; and the tenets, both ~ 
of the author of the Commentaries and 
his annotator, have been again denied by 
the same anonymous writer, in another 
pamphlet, which has recently made its 
appearance under the title of " Remarks 
on the Inconsistency of the Table of De- 
scents, projected by Mr. Professor Christian, 
in the twelfth edition of the Commenta- 
ries, with the doctrine laid down by Sir 

(p) This will be referred to as the " First Pamphlet: 9 • 

William 
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William Blackstone, and by every writer on 



the Law of Descents. 



>» 



1 
Now it is» indisputably, laid down as 

law, That, in the case ef a purchase, (and, 

m our instance, Benjamin Brown took the 

remainder by purchase,) the paternal tint 

shaU always be preferred to the maternal; mi 

that the heirs on the part of the mother sM 

never succeed till those on the part of tk 

father be exhausted (9) : 

That the father has two immediate bhoAt 
in him ; viz. the blood of his father, andtk 
blood of his mother (r) : And 

That a person taking lands by purchase k 
fee-simple, shall take them as a feud cf & 
definite antiquity (s). 

These principles present a solution rf 

(g) LitU s. 4. and Co. JJtt. 12. a. and b. 
(r) Co. lAtU 12. a. vide Remarks, (First Pal- 
let,) 8. 
(«) Wright's Ten. 17. 180. 2 Bl. Comm. 230, ** 

this 



t 
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this question on which there has been such 
a contrariety of opinion; and, if the 
consequences of these principles be im- 
partially and deliberately pursued, we 
shall, I think, be soon led to certainty on 
a point as to which, one would have sup- 
posed, even ingenuity itself could not 
have suggested a doubt. 

If a purchaser, therefore, die without 
issue, we are to seek for his heir among 
the issue of his father : if none of those re- 
main* we ask for those of his grandfa- 
ther : if none of those are to be found, we 
pursue our inquiries among the issue of 
the great-grandfather ; and so on ad infi- 
nitum ; or, according to the annexed table, 
the issue of Joseph and Elizabeth Brown 
shall first take ; then the issue of Philip 

and Esther ; then those of Robert and 

« 

Margaret; and, lastly, the issue of Edward 
and Barbara Brown (<). And we will sup- 
pose 



(0 For the more easily consulting the Table of Mr. 

Justice 
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pose, that we can trace the male paternal 
line of Benjamin Brown, the purchaser, 
no further than to Edward, his paternal 
grandfather's paternal grandfather. 

The question, therefore, will now be, 
Who is the next heir of Benjamin Brown? 
— The brother of Barbara Finch, (the 
paternal grandfather's paternal grandmo- 
ther) ; the issue of David and Grace Pain; 
(the brother of the paternal great-grand- 
mother, or Mr. Justice Blackst one's Class 



No. 10.) ; or the issue of Walter and Sarah 
Pitt, (the brother of the paternal grand- 
mother, or Mr. Justice Blackstone's Class 
No. 11.) ? 



Justice Blackstone, the following list of corresponding 
names is subjoined : 

Benjamin Brown, ... John Stiles, 

Joseph and Elizabeth Brown, - Geoffery and Lacy Stiles, . x 

Philip and Esther Brown, - George and Cecilia Stilts, 

Robert and Margaret Brown, - Walter and Christian Stiles, 

(Their issue, Class No. 8.) 

Edward and Barbara Brown, - Richard and Ann Stiles, 

(Their issue, Clastf No. 9.) 

David and Grace Pain, - - William and Jane Smith, 

(Their issae. Class No. 10.) 

Walter and Sarah Pitt, - - Lake and Frances Kempe, 

(Their issue, Class No, 11.) 

But 
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But, in order to come immediately to 
the question, we will suppose our inqui- 
ries, as to the male paternal line, to end 
in Philip Brown, the paternal grand- 
father; rather than in Robert Brown, the 
paternal grandfather's father, or in Ed- 
ward, the paternal grandfather's paternal 
grandfather. 

Now, we find, according to the position 

* we have noticed, that Philip Brown N was 
composed of the bloods both of his father 
and mother ; that of his father we suppose 
exhausted ; but that of his mother remains 
in the issue of David and Grace Pain, (or 
in the Class, No. 10). It appears there- 
fore, most evidently, from the authorities 
cited, that the blood of Robert is not ex- 
hausted ; and, consequently, we must 
seek for his heir in his unexhausted blood, 
or in the issue of David and Grace Pain, 
(or in the Class, No. 10). Lord Coke says, 
expressly, that " the father has two im- 
mediate bloods ih him — the blood of his 
father and the blood of his mother. Both 
these bloods are of the part of the 

n father: 
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father: and both these bloods of the part 
of hii father must be &VEXfT>beforethe heir 
of the blood vf the part of the mother shall in-* 
hefit (u)" And it is acknowledged by 
Lord Hale (#), that the collaterals of the 
father's mother, of the father's grand- 
mother, and of the father's great-grand- 
mother, are of the blood op the 
Father. 



Ifj then, the paternal great-grandmo* 
thef be of the blood of the lather* she 
must, of consequence, be of the blood of 
die paternal grandfather, or of Philip 
Brown; and consequently, also, as the 
paternal line of Philip is supposed extinct, 
it should seem that the next heir must be 
found in his maternal blood, Or in that of 
Margaret Pain, or in the Class, No 10. 



Again : As the feud is held ut antiquum, 
it is supposed to have descended to the pur- 
chaser from his ancestors ; and, as the pa- 



{u) Co. Litt. 12. a. ahd'b.' 
(x)Qm* Law, 2^1. 



ternal 
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ternal blood is always preferred, to hare 
descended to him paternally. Now, if it 
had actually descended in the paternal line, 
(and an actual descent is, by the very 
terms, presumed (y) — ), it may be consi- 
dered as having been once actually vested 
in the purchaser's paternal ancestors; and, 
consequently, it may be supposed to have 
actually descended from the most remote* 
How, if we suppose it to have actually de- 
scended from Philip Brown ; that we can 
trace the paternal line na higher than 
Philip ; that the blood of Philip was com* . 
posed of the bloods both of his father and 

mother ; and that his father's blood is ex* 

» 

hausted ; the brother of his mother, (or 
the Class, No. 10), must certainly be the 
heir to the premises : and the brother of 
Esther Pitt, (or the Class, No. 11), can- 
not possibly be entitled, while any of the 
former Class, (No* M)),bein existence. 

If the presumed descent is not to be con- 
sidered as an actual one, when compatible , 

(y) And see Wright^i&o. 2 JEM. Cpww. 212. . 

n 2 with 
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with the end of the presumption, there is 
no meaning in terms. As the law, there- 
fore, presumes, that the feud descended 
paternally, such feud must be considered 
as having actually done so, while the con- 
sideration will answer the end for which 
such presumption was adopted. If it will 
not answer that end, the presumption, as 
to its paternal descent, ceases; and the 
law will deem the feud to have descended 
maternally, rather than it should escheat 
to the lord of jthe fee (z). Hence it admits 
the heirs of the mother of the purchaser, 
when those of the father are no longer to 
be found. 

As the heirs on the part of the father 
are to be preferred, or, in other terms, as 
the feud is presumed to have descended to 
the purchaser from his father, the law in- 
quires (in case of the death of the pur* 
chaser without issue) for the heir of the 
father; as he who ought to inherit to the 
father, ought, pursuant to an ancient 

(z) Pasch. 49 Ed. IIL pi 5. fol. 11. b- 12. a. 

axioOJ> 
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axiom (a), to inherit also to the son ; for* 
in the consideration of the present ques- 
tion, we have nothing to do with the half- 
blood. 

Now, if the feud be presumed to have 
descended to the purchaser from his father, 
and his father has left no issue, the next 
inquiry is ; How did the father inherit it ? 
If he inherited it from his mother, it must 
be so proved; and if it be rwt so proved, it 
will be presumed to have descended to him 
from his father; as the presumption is in 
favour of the male line. 

On the presumption that it descended 
from the grandfather, and that the grand- 
father has left no issue, the question will 
then be, From whom did Ae inherit it? 
Here the presumption again returns, That 
he inherited it from his father, or Robert 
Brown. But, according to our suppo- 
sition, the^male paternal line, or that of 

(a) Mich. 12 Ed. IV. pi. 12. fol. 14. a. and see ' 

2 BL Comm. 220. and 239 — 240. 

1 . n 3 Brown % 
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Brown, can be no further traced than to 
Philip ; the law then will presume that the 
feud descended to Philip maternally, and, 
consequently, from Margaret Pain; and, 
consequently, the next heir to the pre- 
mises must be htr brother, or the Class, 
No. 10. 

Again : As the antiquity of the feud is 
merely presumed, no particular ancestor 
can be absolutely precluded from being the 
stock of the descent. The first presump- 
tion, indeed, is that the feud had de- 
scended from the male ancestor; but it 
might, by possibility, have desGendedfrom 
a female : it might have descended from 
the mother, or grandmother; the great- 
grandmother, or great-great-grandmother : 
All these lines, therefore, shall, in their 
turn, succeed to the inheritance of the 
son, on the extinction of the line which 
the law first enables to succeed* 

Now the son might, by possibility, have 
inherited the feud from his mother, his 

grandmother, 
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grandmother, great-grandmother, &c. as 
well as from hia father, his grandfather, 
his great-grandfather, &c. but the pre- 
sumption will be that it had descended in 
the paternal line. We can, however, trace 
that line no further than the paternal 
grandfather, Philip Brown ; but so far we 
can trace it; and so far the presumption 
will cany us. If then we suppose that the 
son took thefeud by descentfrom Margaret 
Pain, his paternal grandfather's mother, 
this presumption that he took it by de- 
scent from his father Joseph Brawn, and 
that Joseph Brown took it by descent from 
his father Philip Brown, will be preserved ; 
since both Joseph and Philip might have 
taken it by descentfrom her: and, conse- 
quently, her brother, or the Class, No. 10. 
must ha entitled. Whereas, should we 
deem the feud to have descended from 
Esther Pitt, the purchasers grandmother, 
and so first admit the class, N° 11.; should 
we not immediately contradict our first 
presumption, that it had descended from 
the paternal line ; u e. from Philip Brown, 

N 4 to 
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to whom we could have traced it, pre- 
sumptively? If, instead of considering it 
as descended from the purchaser's paternal 
grandmother, we regard it as coming from 
his mother, Elizabeth Webb, surely we 
must contradict our presumption still more 
grossly, since we must then exclude not 
only Philip Brown, but Joseph also. But, 
as it is agreed on all sides that the brother 
of Esther Pitt, or of the paternal grand- 
mother, shall take before the brother of 
Elizabeth Webb, Or of the mother (6), 
must not the brother of Margaret Pain, 
or of the paternal great-grandmother, be 
preferred to Esther Pitt ? Will not every 
• reason that can cany us to the line of the 
grandmother in preference to that of the 
mother, cany us also to that of the great- 
grandmother in preference to that of the 
grandmother ? And, as the purchaser, his 
father, and his pateriial grandfather, might 
have taken the feud from the paternal 
great-grandmother, Margaret Pain, while 
the purchaser, and his father only, could 

(b) Clere & Brook. Plowd. 444. Dyer, 314. a. S. C. 

have 
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have taken it from the paternal grand- 
mother, Esther Pitt, must not the chance 
' or probability, and, consequently, the 
presumption, be in favour of the former, . 
or of the Class, No. 10 ? And, - if we 
could have traced the male paternal line 
higher than Philip Brown, the chance or 
probability, and, consequently, the pre- 
sumption, would, from the very nature 
of the thing, be proportionably increased, 
according to the remoteness of the female 
paternal ancestor. 

Again: A wife (as a wife) is not an 
ancestor. Now, if we can trace the feud 
presumptively to the purchaser's paternal 
grandfather, Philip Brown, and suppose 
his paternal line exhausted, then Philip 
Brown must be supposed to have had the 
feud from his mother, Margaret Pain, and 
not from his wfe, Esther Pitt; since the 
presumption will be that he also had taken 
it by descent; and, consequently, the 
brother of his mother, or the Class, Now 
10, must be entitled to the inheritance. 

As, 
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A*, therefore, the law gires the prefer- 
ence to the heir* of the male rather than 
to those of the female, and to the heirs of 
the mother rather than to those of the 
wife ; if the feud can be traced presump- 
tively to the paternal grandfather, must 
not hi* mother's h^irs be first entitled, if 
those of his father are no longer to be 
found? If we prefer the blood of the 
grandmother to that of the great-grand- 
mother, do not we contradict the very 
axioms we set out with ? Do not we give 
the preference to the grandmother rather 
than to the grandfather? To the wife than 
to the husband ? To the female than to 
the mqle ? Can we be said to prefer the 
grandfather, when we shut out his mater- 
nal heirs from the succession? If a per- 
son's blood be composed of that of both of 
his ancestors, must not his blood be consi- 
dered as existing till that of bath of his 
ancestors be no more? If the blood of the 
mother (the mother of an , ancestor, how- 
ever remote,) continue, must it not be a 
continuance of the blood of the son ? Can 

his 
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his blood be considered as eshaosted^while 
one-half of it remains ? Can we deem it 
wholly extinct when one-half is not taken 
into consideration (c) ? 

From what has been advanced, there- 
fore, it should seem to follow inevitably 
that the brother of the paternal great- 
grandmother ought to be preferred, in the 
succession, to the brother of the paternal 
grandmother. But, before the subject be 
dismissed, it may be proper to consider 
more particularly what has been urged in 
favour of the contrary position. 

And, in the first place, it is observable 
that it is not noticed by Plowden that Mr. 
Justice Manwoode cited any authority in 
support of what he advanced : nor is either 
of the other Justices noticed as having 
cited any : nor does the reporter himself, 
either in the case or the subjoined note, 
refer to any authority : neither does Lord 

(c) Watk. N. XVII* to Gtib. Ten. ig. e. p. 336, &c. 

Bacon : 
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Bacon : neither does Sir Matthew Hale : 
neither does the Chief Baron Gilbert cite 
any. 

The author of the Remarks^ indeed, 
says (d ) that the Yearbook , Mich. 12 Ed. 
IV. 12. (c) might be justly cited in sup- 
port of his own system : " For the ques- 
tion/' says he, " between Manwoode and 
Mr. Justice Blackstone is this, When all 
the representatives of the male stock of 
the paternal line are extinct, who shall 
succeed ? The former says the heir of the 
Ailes; the latter the heir of the Besailes; 
but, what is most singular, to support his 
(Mr. Justice Blackstone's) argument, an 
authority is brought which, upon the same 
question, gives the succession to the Ailes: 
" The heir of the son, on the part of the 
Ailes, ought to inherit." 

« 

Now it should be observed, that there is 
not one word in this case in the Year- 

(d) First Pamphlet, 39. 

(e) JFol. 14. a. 

hooky 
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book (f), which says that the heir of the 
Ailes should exclude the heir of the Be- 
sailes ; but only that the heir of thfe Ailes 
should take, and not the heir of the mo- 
ther; which is not disputed. Could the 
issue have been supposed to have left an 
heir on the part of the Besailes, no inti- 
mation is given in the case that such heir 
should not have succeeded in preference 
to the heir on the part of the Ailes. This 
case, therefore, does not appear to be a 
case which might be justly cited in sup- 
port of the position that the brother of the 

(f) Nota q.fuit ten. p. touts les Justic. de Comen 

Bank, q. lou home p.ckas. terre <Jf devy sans issue § sans 

heir de pt. le pere } q. son prochein heir de pt. h mere ava. 

le terr. fy si hoe. p. chase, tr. $ od issue fy devy, tissue 

ent. # devy sans issue, fy sans heir de pt. s. pier. s. de 

pt. aile s. pere, q. en cest case their de pt. le mer. s. pete. 

s. de.pt. son aielles doit enherit, car cesty q. doit enherit. 

al pere doit enheriter alfits. — Fuit [auxyJ] ten. si home 

parch, terr. fy ad issue, q. ad le terr. per disc, fy puis 

tissue devy sans issue 4f sans heir depart lepere, q. their 

de pt. le mere It fits ne doit enheriter, car il n 9 est de sank 

cestuy en q. t original possess, commence, s. il n'est de sank 

U pere, fyc. mes their lefts de part t aielles, s. de part 

le mere son pere doit enherit, fyc. 

paternal 

/ ■ 
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paternal Ailet ought to be preferred to 
brother of the paternal BaaUs. 

Seeing then that there isao autlaoitty 
ferred to which can establish the catvtn 
position, it remains only to examine in* 
the reasons alleged in its support 

X I 

Mr. Justice Marwvodt says (g)that tto 
brother or sister of the purchaser's patent 
grandmother shall be preferred before 
brother or sister of the purchaser's paten 
great-grandroother, because they mt\ 
equally worthy in blood (for such heirs cornel 
from the blood of the female sex, froml 
which the purchaser's father issued) ; cmA^ 
where they are all equally worthy , the next of 
blood shall always be preferred as heir. 

And Phwden, in his note, when speak- 
ing of his putting the question to Jtfan 
woode 9 in the presence of Harper 9 J . assert 
the reason to be — " Because the -forme 

(g) Plouxl. 450. 

i. e. tfc 
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ii(i. e. the brother of the paternal grand- 
mother) is nearer in blood to the purchaser 
on the part of his father; which proximity 
u holds place on the part of females con- 
ato joined by marriage to males, where such 
ei blood is once derived by a male to the first 
purchaser/' 



[81 \ 
* 

IB 

f 



\ 



I 



Lord Bacon (h) says, If a man purchase 
land in fee-simple, and die without issue, 
in the first degree the law respecteth dig- 
nity of sex and not proximity; and, there- 
fore, the remote heir, on the part of the 
father, shall have it before the near heir 
on the part of the mother; but, in any 
degree paramount the first, the. law re- 
specteth not [What ? (i) ], and, therefore, 
the near heir by the grandmother, on the 
part of the father, shall have it before the 

(A) Elements, I. p. 3. Tracts, 37. edit. 1737. 

(i) If dignity of sex, the position is indisputably 
erroneous ; and if dignity of blood, then there must 
be dignity of blood to respect ; and, consequently^, 
therte must be an inequality of dignity ; and, if there 
be an inequality of dignity, th^ rule of proximity 
cannot apply; as it,can only apply where the dignity 
is equal. 

remote 
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remote heir of the grandfather, dn the 
of the father. 



Lord Hale, though he acknowledj 
that the brother of the father's grandnu 
ther and the brother of the father's great 
grandmother, are of the blood of 
father ; and that the great-grandinothei 
blood has passed through more males 
the father's blood than the grandmother's,! 
yet says(fc), The father's mother's sister] 
shall be preferred before the father's grand* 
mothers, or the purchaser's great-grand- 
mother's, brother, because they are all! 
Cognati, and not Agnati ; and the father's] 
mother's sister is the nearest; and, then* 
fore, shall have the preference. 



Chief Baron Gilbert, after noticing th< 
preference given to the paternal line, 1 
says (/), " If the father's male line failed, 
it (the feud) went to the female blood of 
the father ; for the Lords were presumed 



(*) Com. Law, 27.1—2 
(/) Ten. 19. 



rather 
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k rather to respect the female blood of their 
former tenants than the blood of the mo* 
ther, who was newly introduced into the 

d family of such their feudary : Because the 

1( | feud was given as an ancient one: and, by 
consequence, the blood of the precedent 
tenant was preferred to any other. But 
the blood of the father's mother was pre- 

, ferred to the blood of his grandmother, 
being both female bloods; and both 
coming under the consideration of ancient 
tenants, the nearer tenant's blood was pre- 
ferred to the more remote." 

In short, the rule assumed appears to be 
this, " Where the dignity is equal, there 
the proximity shall prevail/' And, con- 
sequently, the first thing to be inquired 
into is, Whether, in the present case, the 
dignity of the blood of the paternal grand- 
mother and that of the paternal great- 
grandmother, be absolutely equal ? 

The brother of the paternal grandmother 
and the brother of the paternal great- 

O grandmother 
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grandmother claim, it is true, as the heir 
of a female; and, so far* they may be 
considered as equal in dignity ; but the 
former, in making out his title to the first 
purchaser, can only claiip through Joseph 
Brown, the father; whereas the latter can 
claim through Philip Brown also: he, 
therefore, derives hi$ . title through more 
males of the paternal line (m); and, con- 
sequently, should seem the more worthy. 

And, as the equality of dignity may be 
thus questioned, so the proximity itself 
may be doubted as applicable to the pre- 
sent case. For, though the son be the 
first purchaser, yet he takes his feud ut 
antiquum ; and, qousequently, as such feud 
is supposed of indefinite antiquity, and as 
we can trace it, in presumption, up to his 
paternal grandfather, we must prove that 
his paternal grandfather's blood be ex- 
hausted, before we can have recourse to 
any other blood; and, consequently, ac- 

(m) See Plowd. 451 Note Hales 9 Com. Law. 271 
— 2. and 2 Bl. Coram, 238—9, 

cording 






§ 3- LAW OF DESCENTS. ICtf 

cording to principles already noticed, and 
acknowledged by Lord Hale, Lord Coke, 
&c. as the paternal grandfather was com- 
posed of two bloods — those of his father 
and hi§ mother; and, as his fathers is 
extinct, his heir (and, by consequence, 
the heir of the grandson) must remain 
in the blood of his (the grandfather's) 
mother; as one of his bloods is exhausted, 
and the other not exhausted : and if the 
other be /^exhausted, his blood can- 
not be extinct; and if his blood be not 
extinct, in that other . blood must his 
heir be found; and, consequently, 
the brother of the paternal grandfather's 
mother must be nearer to the paternal 
grandfather, at least, than the brother of 
a woman whose blood (as such) could pos- 
sibly form no part of his. And it can be 
no answer to this mode of argument to 
say that the grandson was seised (n), since, 
though it is admitted that the grandson 
took as first purchaser, yet he took the feud 
as a feud of indefinite antiquity; 

(n) See Hale's Com. Law, 269. 

O 2 and, 
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and, consequently, as a feud which is pre- 
sumed to have descended from the father 
and grandfather, and, consequently, which 
must be considered as having actually de- 
scended from them, while any of their 
blood (and their mothers, respectively, 
were of their blood (0) — )) be remaining ; 
for otherwise there is no meaning in the 
terms. 

And as to the reasoning of the Lord 
Chief Baron Gilbert, it does not appear 
satisfactory : For if the lords were pre- 
sumed to respect the female blood of their 
former tenants, rather than the blood of 
the mother who was newly introduced 
into the family of their feudary, and the 
blood of the precedent tenant was pre- 
ferred to any other, it should seem to 
follow that the more remote tenant's blood 
should have been preferred to the nearer, 
rather than that the nearer should have 
been preferred to the more remote. 

(o) See Hak, 271—3. Co, Litt. 12. a. and b. &c. 

And 
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And as to Lor dBaeon s doctrine, it seems 
equally unsatisfactory, and, by far, more 
unintelligible. And when it is considered 
that the author of the Remarks (p) observes, 
that . one at least of the positions of his 
Lordship " is totally repugnant to the 
spirit of those laws whence the doctrine of 
descent originates," and that " it has been 
contradicted by every writer on the sub- 
ject, and is, therefore, inadmissible," any 
further observation on the passage cited 
would surely be deemed unnecessary. 

But, even granting that the blood of 
the paternal grandmother and the blood of 
the paternal great-grandmother are equal 
in dignity, and that the proximity is in 
favour of the former, yet the application 
of the rule — " That where the dignity is 
equal, the proximity shall prevail" — may 
be, at least, questionable in the present 
instance. 



Now it is acknowledged by the author 



(p) First Pamphlet, 31. 33* 
O 3 



of 



f 

I 

I 
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of the Remarks (q), that proximity can 
only prevail where the dignity is equal : 
and he cites from Mr. Justice Blackstone(r\ 
that "the object pf the common-law is 
proximity merely: not indeed an abso- 
lute PROXIMITY, but a PROXIMITY SUB 

modo." And he goes on with saying, 
" On these two principles, dignity ofhhod 
and proximity of blood, do the laws of in- 
heritance depend. The first of them is 
absolute, and operates on all occasions'* 
the second admits of some modifica- 
tion, whereby it differs from the strict 
idea of proximity/' For, " in some in- 
stances/ 1 says he, " the term by legal con- 
struction is used in a sense different from 
its common acceptation : for a term or | 
science/' he adds, " is not to be taken to 
its absolute sense, but as modified by «* 
science which adopts it" 

If then the proximity which is the ob- 
ject of the law be not an absolute pro* 1 ' 

(q) First Pamphlet, 30. 
(r} Ibid. 11 — 1*. 

mity> 
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« 

mity, but a proximity sub modo; if that 
proximity will admit of a n y modification ; 
ought not the rule of proximity to be so 
modified as to render it compatible with 
the existence of axioms which have been 
never denied ? Or ought we to sacrifice to 
this rule, rules which were never ques- 
tioned, or deductions which seem inevit- 
ably and indisputably to flow from those 

• . » > » 

rules? If the brother of the paternal 
grandmother is to be preferred to the 
brother of the paternal gJreat-grandin other, 
merely in compliance tf ith this rule of, 
proximity, what is to become of the rules 
— That the preference is due to the pater- 
nal line — That a feudum novum is to be 
held ut antiquum — That a person's blood is 
composed of that of both of his ancestors ? 
And what is to become of that principle 
of common-sense which teaches us that 

The WHOLE CANlSfOT BE EXHAUSTED 
WHILE ONE-HALF OF IT REMAINS? 



♦ 
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CHAP. IV. 



OF THE ENTRY OF A POSTHUMOUS HEIR. 



Abeyance. 



1 
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JjY the feudal law the freehold could 
not be vacant, or, as it was termed, in 

Tenant of abeyance: there must have been a tenant 

e ree ° who was capable of fulfilling the feudal 

duties, and against whom the right of 

infant in ven- others might be maintained. An infant 

m ventre sa mere was not, on these occa- 
sions, considered as in esse, and, conse- 
quently, could not be considered as a 

Entry of the tenant. On the devolution, therefore, of 

heir" an estate, the then-born person who was, 

at such devolution, entitled, (as, for in- 
stance, the brother of the deceased,) was 
permitted to succeed: and though the 
issue, while in ventre sa mere, was not re- 
garded as in esse, yet (when afterwards 
born) as it was the person whom the law 

Entry on him would have pointed out to enjoy the in- 

by the infant h er jt^^ of his fathe ^ had it been k e8S e 

, when 
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when he died; and as the reason for the 

entry of the uncle had now ceased, since 

the issue became capable of holding the [132] 

hereditaments descended, and of fulfilling 

those duties by his guardian, such issue Guardian. 

was permitted to enter upon the uncle, 

and to enjoy the estate. 

. But though the law respecting the sub- 
ject of this chapter, since the time of the 
statute 10 & 11 Will. 3. c. 16. does not statofwaL 
appear sufficiently clear and determined, 
yeuT certainly I confined within very 
narrow limits, when compared with the 
law as it stood before the passing of that 
act. Several nice distinctions then existed, 
which are now, as to this point, apparently 
done away. However, they seemed to 
have been founded upon principles which 
cannot be shaken, without shaking the 
whole law. Those principles exist, though 
their application to these cases, and their 
consequences with respect to them, may, 
perhaps, be now no more. Those prin- 
ciples, and the deductions which may yet 

be 
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be drawn from them, still deserve our 
attention, and may, be considered as ex- 
tending to certain points and purposes to 
which that statute does not reach. And 
as the particular points to which that 
[133] statute does extend are by no means, I 
think, satisfactorily determined, it may 
not be improper to consider the ancient 
as well as the modern law as to this head. 

When the When, therefore, a person succeeded 

after-born * 

nearer heir tO an estate by DESCENT, Or PER FORMAM 

mighthave d ONI) g UC h estate should have been de- 
vested by the subsequent birth and entry 
of a nearer heir; but if the person who so 
succeeded had claimed by purchase (a), 
an after-born nearer heir could not have 
devested it. So in the case of a remainder 
or reversion expectant upon an estate-tail, 
the after-born issue might have entered 
and devested the possession of the re- 
versioner or remainder-man, but could not 

(a) Or entered on condition broken, or on fulfill* 11 ? 

. such condition. SedQuczre. and iHdePasch. gJIen.7* 

»/. 1 1 . fol. 25. a. 1 Co. 95. a. 99. b. Cro. Car* 87. 

Kirton's case. And post. 1 73. (a). 

' have 



entered. 
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have affected the vesting inikterest 
of any remainder. So also in case of es- 
cheat ; if thelord had entered for default 
of heirs, and a posthumous heir was bora, 
such posthumous heir might have entered, 
(as he still may enter,) upon the lord, and 
revived the estate. 

But in order to illustrate this matter the [134] 
more clearly, and to point out the princi- 
ples on which this doctrine depended, it 
will be necessary to observe, that he to 
whom a remainder is limited must take at 
the time when such remainder ought to 

Vest IN INTEREST. 



It is sufficiently established that a re- w hen * con- 

tinflrcnt ro* 

mainder must vest during the particular maindermust 
estate, or to instanti that it determine; i. e. v<8t 
that no chasm or period can be admitted 
between the expiration of the particular 
estate, and the vesting of the remain- 
der (b). 

So 

(fi) Fearne, 233. Pfowd. 25. 33. 155. 485. 489. 
1 Co. 66. b. 8 Co. 75. a. 2 Bla. Comm. 168. ch. 1 1 . 

« See 
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When the So it is equally dear that he who takes 

tofo m a remainder, (i. e. at its creation, and not 



See Douglas, 337. Hodgson & Ux. v. Ambrose & cL 
And the case of Reeve and Long, in Salkeld, Carthew t 
Levinz, &c. 

And the reason why such a chasm is not permitted 
is, that the freehold may not be in abeyance. But oh 
a feoffment to uses, before the statute 27 Hen. 8. 
c. 10. the legal estate was vested in the feoffees ; and, 
therefore, as the interest of the cestuy que Use was not 
within the reason, it was not within the rule. And 
so of a trust at this day. 1 Atk. 590. Hopkins d 
Dare v. Hopkins. 1 Fearne, 427. 449. Cos. Temp. 
2*0/6.151. Chapman v. Blissett. And see Moore, 7*0. 
pi. 1006. 

But t^is rule extends to remainders created bywill, 
as well as to those created by deed ; though it cannot 
extend to an executory devise; for an executory devise 
is not a remainder, the very nature of an executory 
devise requiring that there be no particular estate : for 
if there be a particular estate, the limitation over shall 
be considered as a remainder, and not as art executory 
devise. And a limitation shall never be considered as 
an executory devise, where it can, in any wise, be 
supported as a remainder. See Purefoy & Rogers, 
2 Saund. 

In the case of an executory devise, the freehold 
shall descend to the heir till the contingency happen* 
Lutmch.198. Clarke & Smith. 

That the rule extends to copyholds, See 1 W** 
Copyh. ch. 5. 

on 
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on a mesne grant,) must take at the time 
of its vesting an interest: thus, one 
Jobson devised certain lands in tail, re- 
mainder to the next of his kin of his name; 
&nd, at the time of the devise, the next of 
his kin was his brother's daughter, who 
was then married to I. S. The devisor 
died. The tenant in tail died afterwards [135] 
without issue. And the question, on a 
special verdict, was, Whether the daughter 
should have the land? "And it was ad- 
judged, without argument, that she 
should not: " For she was not then of the 
name of the devisor, but of her husband's 
name. But if she had been unmarried at 

THE TIME OF THE DEVISE AND DEATH 

of the donor, although she had been 
married at the time of the death of the 
tenant in tail without issue, yet she 
should have had the land (c). 

And 

(c) Job son's case, Cro. Eliz. 576. See Ibid. 53*. 
Bodl v. Smith. S, P. And see 1 Ves. 335. 359. Pyot 
v. Pyot; and Powell on Devises, 347. 3 Com. Dig. 
37. Devise, (N. 21,) 1 Strange, 30. Goodrightv. 

Wright, 



306 

When the 
devisee. 
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And as the devise is consummated oa 
the death of the devisor, and the estate 
devised (supposing it not executory or 
contingent) must vest in interest at sucb 
his death in the person to whom given, 
or not at all; so there must, by the terms, 
he a person then in esse who is capable of 
taking it, agreeably to the last-cited case. 
Thus, on a devise to A. in tail, with re- 
mainder to B* in tail, with remainder to 
the right heirs of A. in fee : A. died with- 
out issue, living testator : B. after making 
of the will;, had issue C. (who was also 
heir at law to A.) and died in the life-time 
of the testator also : and it was resolved, 
that C. could not claim, either as the issue 
of B. nor as heir to A. as both died in the 

Wright. 1 Ves. 114. N. Ellison v.Airey. 2 F<w. 210. 
Lord Teynham v. Webb. 1 o Mod. (Lucas) 376. Gfood- 
right v. Wright. 1 Vent. 229. See Cro. Car. 410— 13. 
Reeve & Malster ; and Robins, on Gavelk. Appendix. 
Cro. Eliz. 334 — 5. Dyer, 129. pi 63. Bonvyllf. 
Payne. Hobart, 33. And 30 Ass. 47. 30 ISA 3* 
f. 27, cited there. Brooke, Descent, 24. Done,* 1, 
Co. litt. 10. b. and note (2). 8 Co. 75, a. lord 
Stafford's case. 

testator's 
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testator's life-time ; but that the testators 
hair at law should have the land (d). 

So, when a remainder was contingent, An after- 

, . t •. i . . • born nearer 

as being limited to an uncertain person, heir could 
and afterwards vested in any one answering ^donV^ 
the description required at the time it P ur «fc»cr. 
ought to have vested in interest, in them 
it should have remained ; and could not 
have been afterwards devested : as if lands 
were given to A. for life, with remainder 
to the heirs of B. and on the death of B. 
his daughter was heir, his wife being [137] 
enseint with a son : in this case, immedi- 
ately on the death of B, the remainder 
vested in interest in the person who was 
then his heir; and as B, took no estate 
i himself, his heir took the remainder 
by purchase: the remainder, therefore, 
resting by purchase in the daughter, 
the after-born son could not have de- 

(d) See 10 Mod. (Lucas) 370. Goodright v. Wright. 
Plowd. 341 . Brett v. Rigden ; and the books referred 
to in the margin of the English edition. 3 Com. Dig. 
16. Devise, (K.) l Co. \o& b. Touchst. 414. 452. 
<^N. 2.) Dougl. 337. Hodgson v. Ambrose. 

vested 
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vested it (e). For as a contingent remain- 
der must vest during the particular estate, 
or eo instanti that it determines, it must at 
that time Test in such person who is then 
capable of taking it, or not "at all; and 
when it once so vested in any, in them 
should it have remained, and could not 
have been afterwards devested : so here it 
must have vested, on B/s death, in his 
daughter, who was at that time his heir; 
and, consequently, should the posthumous 
son have been permitted to devest it, the 
devesting of it could not have been till 
after the period described ; and, therefore, 
[138] should not have been permitted at all: for 

(e) See 1 Strange, 30. Goodright v. Wright, fifci 
108. b. Brooke, Descent, 2. 24. 58, Entre Cong. 9 2 
1 . Co. 95. a. 137. b. 3 Co. 61. a. Plowd. 51. 5" 
485. 489. Hob. 31, and 33. Counden & Clerke 
3 Com. Dig. 51. Descent, (C. «.) Dyer, 129. pi* fa 
Bonvyll v. Payne. Cro. Eliz. 334 — 5. Frederick u 
> Frederick. iVes. 85—6. Miller v. Turner. D*& 
499. and note (1). Doe v. Fonnereau. 2 £«M °* 
And 1 Salk. 228. second resolution in the case 01 
Reeve and Long. 

Nor should he have devested an estate to which * 
person had been remitted. See Co. IAtt. 357* *' 
3 Lean. 2. ca< 5. 1 Anders. 31 . ca. 76. 

SO 
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so soon as B. died, so soon had he an heir ; 
and so soon as he had an heir, (for he could 
not have had one before his death, since 
nemo est hares viventis,) so soon did it be- ' 
come vested; and so soon as it became 
vested, so soon was it immutably fixed in 
such heir. 



When a daughter, therefore, took by Buthemigii 

v • - . » ,1 i_ • /• i have entered 

purchase, as being the-then heir of her n a person 
father or of the person described, a post- Jl^t* w 
humous son was not permitted to devest performam 
the lands; but when she took as heir by 

DESCENT, Or PER FORMAM DONI, SUCh 

after-born son should have devested the 
estate (/)• And in this point lay the dis- 

(f) Brooke, Descent, 24. and 58. Kitcli. 108 — 9. 
Doct. and Stud. Dial. 1. ch. 7. See Plowd. 56. b. 
Co. Litt. 11. b. 2 Bla. Comm. 208, ch. 14. Dyer, 
373 — 4- ]&• *5- Hob. 31. Counden 8c Gierke. 

If she recovered in value, before the birth of the 
son, by reason of the warranty of the ancestor, the son 
might have entered on her, for she recovered as heir. 
Plowd. Queries, Qu. 113. 

So also of lands in Borough English, a posthumous 
. son shall enter on his elder brother. See Robins. 
Gavelk. Appendix, 14. 

t tinction: 
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tinction : though this distinction seems now 
no moye (g). 



[139] 

The posthu- 
mous issue 
might have 
entered on 
the rever- 
sioner. 



Again, a nearly-similar distinction seems 
to have existed with regard to the right of 
entry of a posthumous son on the rever- 
sioner or remainder-man, in case of their 
having possessed themselves of the estate 
on failure of issue living at the death of the 
tenant in tail whom the posthumous son 
claimed to succeed to in the inheritance: 
As if an estate was given to A. in tail, and 
A. died without issue born at his death, 
but leaving his wife emeint with a son who 
was afterwards born; on A's death, as 
there was then no issue of his body in esse, 
the reversioner might have entered ; but 
the after-born son might again have entered 
on such reversioner^and revived the entail; 
so that his enjoyment of the land should 
be considered as a continuance of the es- 
tate so given in tail : and, consequently* 

<V) See the Stat. 10 & 11 Will. 3. c. 16. And 
1 Vesey, 85—6. Miller v. Turner. 2 Ves. 230. Ro- 
binson v. Robinson. 1 Durnford 8? East, 633-**' 
Roe t;. Quartley. 

• • if 



- 
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if A. had made any leases which he might 
have lawfully made, they would, when 
the reversioner entered, ajid during his 
possession, have been void as to him ; yet, 
on the birth of such posthumous son, as 
the estate tail revived, they would have 
revived also, and bound such son and his 
issue as tenants in tail (h). — And such is [140] 
the present law. 

And analogous to this seems the case of 
a base-fee : As to I. S. in fee so long as 
A. B. have issue of his body : and A. B. 
die without issue born, but leaving his 
wife enseint: it should seem that, on the 
issue being actually born, I. S. mightenter 
on the person entitled in reverter, for the 
same reasons as before noticed with respect 
to the reversion on an estate-tail. The 
contrary, indeed, was affirmed by 
Fenner, J. (t), from 17 Ed. Ill-; but 
what was affirmed by Fenner was denied 

(h) 7 Co. 8, 9. Co. Litt. 46. a. .2 Anders. 9, 10. 
pi. 6. See 1 Strange, 349, and 351 . 
(i) 1 Leon. 74. 

p 2 as 
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as law by Rhodes and Anderson, Justices. 
I cannot find the case cited by Tenner re- 
' ported in the Year-book, but I presume 
the principle on which it went was, that 
a condition once broken cannot be re- 
vived. Yet even such position, as to this 
point at least, seems questionable (k). 
And, however the law might formerly 
have been taken, there can be, I conceive, 
but little doubt that the child in ventre w 
mere would now be considered as so far, at 
least, in existence at the decease of A. R 
as to preclude the person claiming from 
averring that A. B. died without issue. 

Or on the So, also, when the lord entered in case 

pTescheat. 6 of escheat for default of heirs of the te- 
nant, an after-born heir might have en- 
tered, as he still may enter, upon such 
lord; in the same manner as the posthu- 
mous issue of tenant in tail might have 
.entered oh the reversioner (I). 

(k) Vide Pasch. 9 Hen. 7. pi. 1 1. fol. 25. a. And 
ante, 133- N. (a.) 

(/) See 1 Strange, 349. Thornby v. Fleetwood. 
Dyer, 94. pi 33, and 34. Chafyn and Lord Sturton. 
3 Inst. 231. 1 Co. 98. b. 
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Again ; . with respect to remainders : But not on 
If a remainder had been so limited as to der-man who 
have vested in interest on such* an 2£j e / 1 * r " 
event, the person who was entitled at the 
time it should so have vested should have 
held it against a posthumous issue, who 
should not have been permitted to have de- 
vested such remainder (m). But if a re- Atoer of hua 

* who took. 2l 

mainder once became vested in interest, remainder 
the possession might again have been * e8Cent * 
devested by such posthumous person, as 
well as the estate in possession of the re- 
versioner: As if lands were given to A, 
in tail, with remainder to B. in fee; and [141] 
A. died without issue, (but leaving his wife 
enseint,) on which B, had entered: the 
issue afterwards born might have entered 
on B. and revived the estate (n). For I i 
the rule that a remainder must vest during 
the particular estate, or to instanti that it 
determines, was already satisfied; since 
such rule relates only to its vesting in 
interest. And the position, that when a 

(m) See ante, p. 136. 
(«) See Co. Litt. 281. a. 

p 3 remainder 
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remainder is once vested it shall not be 
afterwards devested, was confined to its 
vesting in interest also. As the estate ip 
interest, therefore, is not devested,, or at 
all affected, by the entry of. such post- 
humous son, any v more than it would be 
by the entry of^utt Issue born during the 
particular estate^xhere is no reason why 
the enjoyment of the possession should 
not be ruled by the same circumstances, 
since the principles of each are the same., 

statute of Such then appears to have been the law 

WiU.Hl. , A r . r , '*_*„* 

as to these subjects before the statute 01 

10 & 11 Will. 3. c. 16.; and we may 

observe, that where the posthumous issue 

might have entered at common-law they 

[142] are still entitled to enter; as the law, where 

^altered, has been altered for their benefit, 

and not for their disadvantage. And it 

is now laid down, Apparently as a fixed 

principle, thgt a child in ventre sa mere 

shall be considered as absolutely born (<>)• 

The 

(0) 1 Ves. 85—6. Miner v. Turner^ And 1 iW- 
4r East* 633—4. H° e V* Quaxttey. " . 



N 
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The statute of 10 & 11 Will. 3. c. 16. 
has expressly provided for certain cases 
with respect to remainders ; and the light 

in which that statute has been taken is very 

# 

favourable to the posthumous issue ; inas- 
much that the distinction mentioned be- ' 
tween a remainder's being vested or not 
vested in interest, before the birth of such 
issue, seems now, if not absolutely, yet . 
certainly in a very great degree, to be done 
away : such child being considered as ex- 
isting, and the remainder allowed to vest 
in him in Iris mother's womb (p). 

But with respect to the statute of Will. 3. 
we may observe, that it seems to be in 
favour of such posthumous children only 
who take by way of remainder, and has 

And see also the case of Clarke v. Blake. 2 Bro. 
Ch. Ca. 320 1 and 2 Ves> Jun. 673. and Bassett v. 
Bassett. 3 Atk. 203. and that of Doe d. Lancashire 
v. Lancashire. 5 Durnf. fy East. 49. and Doe d* Clark 
v. Clark. 2 Hen. Blackst. 399. and Bosanq. fy 
PuUer.24.fr Whitelockr. Heddon. And' 4 Ves, Jun. 
227. Thelluson v. Woodford. 

(/>) See 2 Bla. Coram. 169. ch. 11. Co. Litt. 11. b. 
note (4) ; and 298 a. note (3). 

p 4 nothing 
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nothing to do with any remainders limited 
to others dependant upon their birth. And 
as it thus seems to relate only to such 
posthumous children who take the remain- 
der over, so it is expressly confined to the 
limitation of a remainder, and has nothing 
to do with a descent. The doctrine, there- 
fore, relative to a posthumous child taking 
by descent, remains as at common-law. 

With respect, however, to remainders 
limited to such posthumous issue, the same 
doctrine applies, whether such remainders 
be created by deed or by will (q). 

Posthumous if an estate be devised to A, in fee, and, 

issue entering . . -n 

on the person if he die without leaving issue, then to d. 

ttogentor" 1 in f ee J an d A. die without issue, but 

executory leaving his wife enseirtf, and B. enter ; it is 

[143] conceived that the posthumous issue of A. 

may enter on B. and take the anterior fee. 

And this, it is apprehended, would have 

been the case even before the statute or 



(q) See ButL N. (3), to Co. Litt. 298. a. 

Will- 
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Win.3.(r). For though a fee thus li- 
mited after a fee cannot properly be said 
to be vested during the existence of the* 
first (s), " yet it is carrying it too far, 
perhaps, to say, that it is not vested at ail 
(t) ; " and we have seen that it is certainly 
fixed, as to the interest or property, in the 
person to whom limited, in, at least, a qua- 
lified or secondary sense ; as to be trans- 
missible, &c. (u). And as there is a capa- 
city in the latter fee to become vested in 
possession, should the anterior one happen 
to determine, (which is the chief charac- [144] 
teristic of a vested remainder (#) — ), 
it seems to follow, from the principles al- x 

(r) See 1 Ves. 85—6. Miller t?. Turner. 2 Ves. 230. 
Robinson v. Robinson. 1 Durnf. fy East, 634. Roe 
v. Quartley. 1 P. Wms. 486—7. Burdett v. Hopegood. 
See 1 Leon. 74. case 101. and cited in Preston on 
Estates, 21. ; and case of Buckworth and Thirkwell, 
in Collect. Jurid. vol. i. p. 332. [and 3 Bos. # Pull. 
652.] 

(s) 1 Fearne on Conting. Rem. 341. (4th edit.) 160. 
(3d edit.) Lord Raym. 203. Luddington v. Kime. 

(t) See ante, ct. 1. s. 1. p. 5. and note (g). 

(u) See ante, ch. 1. s. 1. p. 5.; ch.3. s. 2. p. 122. 

Or) 1 Fearne, 328. (4th edit.) 148. (3d edit.) 

ready 
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ready noticed, that it was so far fixed in 
B. before the happening of the contin- 
gency, (of A. 's death without is*ue,) as to 
have its possession devestable by the post- 
humous issue of A. in like manner as the 
possession of the remainder vested in inte- 
rest before that occurrence is suffered to 
be devested (1/). And as the fixture of 
such an interest is antecedent to such con- 
tingent event, the enjoyment of such ex- 
ecutory fee shall be ruled by it. And as 
to the dUference with respeci to the » 
mainder and executory devise, as that the 
possession only of the first should be af- 
fected by the birthof .a posthumous person, 
and, of the latter, that not only the pos- 
session, but the interest also, shall be de- 
vested, it is easily accounted for from the 
essential difference in the nature of each 
estate* 

* 

If A. had made a feoffment, before the 
statute, to the uses of his will, and declared 
his will to have been, that his daughter 

(jO See ante, p. 140. 

(he 
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(he having no son) should have the lands; 
and died ; and after his death a son had 
been born, the feoffees should have en- 
feoffed the son (*)• 



. * 



As to bastard eigne and mulier puisiii, Bastard and 
we may observe, thjt in order to bar the mulier ' 
mulier and his issue, there must not only [145] 
be a dying seised (either by a natural or 
civil death, and that of lands in fee-simple) 
by the bastard, but also a descent cast ; 
a«d, consequently, where these two re- 
quisites do not concur, the mulier or his . 
issue may enter : and, therefore, if the 
bastard die seised without issue, and the 
lord enter by escheat, the mulier is not 
barred: there being no descent (a). But 
if the bastard had entered, and the rnuUer 
died without issue but leaving his wife 
enseint, and then the bastard had issue and 
died seised, after whose death the posthu- 
mous issue of the mulier was born, his 
right was barred, and he was not permitted 

(z) See Fitzh. Abr^ Subpoena, 23. 
(a) Vide. Mich. 37 Hen. VI. pl.i. 

to 
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to enter; as there were both a dying seised 
and a descent; and, consequently, the 
right of the bastard established. But had 
the bastard died seised without issue, but 
leaving his wife emeint, and then the 
mulier had entered, and afterwards the 
son of the bastard had been born, such son 
could not have entered on the mulier, he 
not being barred ; there being no descent 
cast w hen the mulier entered. For though 
the law gave the estate to the issue of the 
bastard when both these requisites con- 
curred, as a punishment for the mulier's 
[146] negligence, &c. yet when both these re- 
quisites did not concur, the issue of the 
bastard had no title at all (b). 

Upon the whole, therefore, we may 
conclude, that wherever the posthumous 

(6) See Co. Lift. 244. a. and 248. b. 8 Co. 101. 
a. and b. Gilb. Ten. 27. Brooke, Descent, 41. 2 Bla. 
Comm. 248. c. 15. Plowd. 57. a. 372. a. And 
qu&re, as to the law at this day, with respect to the 
posthumous issue ; for if the liberality of the times 
should consider such issue as born, it would perhaps 
deem it a sufficient descent. 

issue 
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issue might have entered at common-law, 
such issue may still enter; and that the al- 
terations which have taken place, have 
taken place in their favour. 

As to the intermediate profits from the Mesne pro- 
death of the ancestor to the birth of a fit,# 
posthumous heir, it seems that such heir 
is not entitled to them ; but that they shall 
be enjoyed by the person seised of the 
estate for the time being, to his own use : 
as if the uncle enters on the death of the 
father, and afterwards a son be born, the 
uncle shall be entitled to the profits from 
the father's death to the birth of the 
son (c). 

(c) See Co. Litt. 11. b. note (4). 

" Babington. Si home ad issue file & devie s. feme 
enseint la file poit loialm. ent. & si ele devie s. heire 
poit entre 8c prende le p.fts pur le temps ; 8c puis si 
la feme ensient p. l'aunc. p.amont. est delivere du : 
fitz, son fits poet entre non obstante q. l'heire de son 
soer est eins p. desc. mez il naver. ace. d'accompt. ne 
nul [autre] remedie pur les issues en le mesne temps 
devaunt le nestr. pur. c. q. lour. ent. fttit cog. tanq. il 
fuit nee." Trin. 9 Hen. VI. fol. 25. a. 

And 
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And when we consider that the daughter and her 
heir were justly entitled to the freehold till the son was 
bora, it seems to follow of necessity that they were 
justly entitled also to the profits, to enable them to 
discharge the services of the lands. While they were 
in the possession of the feud they were certainly sub- 
ject to the services ; and 'the person discharging the 
services by right was, as certainly, entitled to the 
profits. See Gilb. Ten. 45 — 6. and 3 Blackst. Comm. 
187 — 8. ch. 10. 3 Atk. 203. Bassett v. Bassett, and 
Watk. on the Kings claim as Guardian of the Duchy 
of Cornwall. 
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CHAP. V. £ U7 -| 

OF DESCENTS E^PARTE MATERNA ; AND 
WHAT SHALL CHANGE SUCH DESCENT, 
AND GIVE THE PREFERENCE TO THE 
PATERNAL LINE. 

IF a person succeeds to an estate as heir Descent** 
to his mother and dies without issue, his term. 
heirs on the part of his mother shall inhe- 
rit such estate, and not his heirs on the 
part of his father : and, e cowverso, if it 
descends from his father, it shall devolve, 
on the death of the son, to his heirs of the 
paternal line (a). -, . 



But if a person takes An estate by pur- Purchaser 

takes w 
tiqvrtm. 



chas£, he takes it ut feudum antiquum ; takestt ' a,f * 



and, consequently, it shall descend to his 
heirs on the part of his father, as of 

(a) See ante, ch. a. p. 89. lAtt. s. 4. 2 Bla. Comm. 
c. 14. p. 222, and 234. 

the 
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Paternal line the worthiest blood; the law never calling 
preferred. j n ^ ^^ on ^ p^ Q f ^ mother to 

the inheritance of the son, unless such 

* 

inheritance had actually descended from 
the mother, or until the blood of the % 
[148] father be exhausted. And when the son 
takes by purchase, it could not possibly 

« 

(by the terms) have actually descended to 
him from the mother, or from any one 
else; but as he takes it ut antiquum, 
the supposed or presumed descent is from 
the father, to whose line the preference in 
law is given ; and, therefore, as it has 
been said, the estate acquired by the son 
as a purchaser shall descend to his heirs on 

the part of his father (b). 

% 

For should a son take an estate by pur- 
chase, and it be expressly limited to him 
and his heirs of the part of his mote 
yet his heirs of the part of his father shall 
succeed to the estate : for it is not in th« 
4 power of qin individual (nor even of the 

(6) Utt. s.4. Co. IAf.~i2.; and 8fee"flfifr; .<*•*• 
note (a), and art. vii. 

kins 
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king (c) — ) to institute a new kind of in- 
heritance not allowed by the law (d). 

Supposing 

V 

(c) Bro. Patentcs&f Grantes leRoy, 104, Hob. 224. 

1 Co. 43. b. Lord Lovel's case, cited ; and next 
note (d). 

(d) Co. Litt. 13. a. 27. a, Plowd. 251. 335* 7 Co* 
40. b. Beresford's case. 1 Brovml. 45. 2 Ibid. 334- 

2 J. Blacht. Rep. 1229. Roe d. Aistrop v. Aistrop* 

So if lands descend differently from the course of 
the common-law, as in Borough English, for instance, 
the person seised of such lands cannot alter the 
descent : as if one seised in Borough English make 
a feoffment to the use of himself and the heirs male of 
his body, " according to the course of the common- 
law ;" the words, " according to the c&urse. of the 
common-law," are void ; and the youngest, and not 
the eldest son, shall take the entail, Ityer, 1y9.pl. 
45. Jenk. Cent 220. pi. 70. S. C; and see further, 
Of Gavelkind and Borough English, Robins, on 
Gavelk. b. 1. c. 5. p. 52. 65. 74. c. 6. p, 94 — 5. and 
2 Bl. Rep. 1228. Roe d. Aistrop v. Aistrop. 

But if a remainder be limited of lands in Bo- Of a remain- 
rough English or gavelkind " to the right heirs" of a der in gavel- 
particular person, the eldest son shall take, For such kind > **• 
customs are that lands shall descend to all the sons, 
or tot the youngest of them ; and have nothing to do 
with a purchase, which such remainder evidently 
is : and, consequently, being without the custom, it 
is the province of the common-law to point out 
the person who shall now take as heir. See Bro. 

q Dcsc. 
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[149] Supposing then ail estate descending ex 
parte materna, we will inquire what will 

be 

Dcsc. 59. Done,4«. Co.IAtt. 10. a. #06.31. 1 Co. 101. a. 
103. a. nnd see Robins. onGavelk.b.x . c. 6. p. 117.; 
and 1 Atkins, 607. Roberts v. Dixwell ; and Preced. 
in Chanc. 464. Brown v. Barkham. Dawfs Rep. 31. a. 
Kitch. 86. a. 

And when the law ascertains who shall takt a re- 
mainder, we must be careful to recollect that it is taken 
by purchase. For though this is in itself so evi- 
dent, yet we may, perhaps, from want of sufficient 
attention be led to suppose that if there are more 
than one who are heirs at law to the person described, 
they shall take such remainder as they would hare 
succeeded to an inheritance : for, notwithstanding we 
must thus hare recourse to the lata of descents to 
ascertain the persons who are to take, ye£ when they 
are once ascertained, we have nothing further to do 
with it; foT the persons then take as purchasers. 
And, therefore, if a remainder be limited to the right 
heirs of A. and A. die during the particular estate, 
leaving several sons ; as the law declares the eldest 
only to be his heir, the eldest only shall take such 
remainder. See Co. Litt. 220. a. 1 Co. 104.; and 
1 Strange, 42. Brown v. Barkham. 

But in case A. had died, leaving two daughters, as 
the law considers them both as his heir, they shall both 
take; but as they take as purchasers, they shall not 
have it in parcenary, (for ,to do this they must have 
takeiti by descent) lAtt sec. 254.) but as joint-tenants, 

or 
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be sufficient to break such descent, and [150] 
cause the estate to go in future to the heirs ^^ ®£* 11 

£g> descent. 

or as tenants in common. See 3 Leon. 14. case 32* 
Stowell v. Earl of Hartford; and see also Hob. 33. 
Counden&Clerke. Brooke, Descent, 24. and Done, 21. 
Co. Utt. 163. b. 

So if A. had had three daughters, and the eldest of 
them had died, leaving several sons ; the second leav- 
ing two daughters ; and the youngest be living ; and 
then the remainder vest: we must inquire who were 
then (for it matters not who were before, (at his death,) 
or who might be thereafter. See ante, ch. 4. p. 135.; 
and Brooke, Done, 21.) the right heirs of A.? And 
these we find to have been the eldest son of the eldest 
daughter, the two daughters of the second, and the 
youngest daughter herself: these, therefore, should 
take the remainder, and they should take it in equal 
portions as joint-tenants. For though had they suc- 
ceeded as to the inheritance of A. they would have 
taken per stirpes, and not per capita (the eldest son 
one-third part, the two daughters one other third part 
between them, and the aunt the other third) ; yet such 
would be the manner in which they would have taken 
by descent, and not that in which they should take 
by bubchase : for being then all equally the heirs 
of A. they all equally answered the description given ; 
and, consequently, all were equally entitled to take; 
and, where more than one take together, by purchase, 
it must be either in joint-tenancy or cotnmon. - 

And note : In bequests of personal property to H the 

q 2 relations" 
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[151] tx parte paterna. — And, in order to effect 
this purpose, the estate must be made to 

fix 

delations" or u next of kin," of any one, the statute of 
distribution furnishes the rule as to the objects of tie 
bequest, i. c. ascertains the persons comprehended ia 
those terms; but when they are ascertained, the statute 
, ceases to be a rule : And the persons taking shall 
take per capita, though the act might, in a similar case, 
order the distribution of the effects of an intestate to 
be made according to their stocks or roots. See G». 
Temp. Talb. 251. Thomas v. Hole. Prec. Choc 
401 . Roach t7. Hammond. 1 Atk. 470. Harding *. 
Glyn. 1 Pr. Wms. 327. anonymous ; and see M& 
Cotfs N. (1) to 2 Pr. Wms. 385. Bladder v. Webb, 
and the books by him cited. 

* Issue." 3 Ves. Jun. 257. Davenport v. Hantory. 
And see post , (Of persons taking by devise.) 

So if a gift be made in tail, or for life, to N. wit* 
remainder over to the right heirs of P. and M. their 
right heirs shall take as joint-tenants or as tenants i& 
common. Bro. Done, 21. Joint-ten. 12. Formed^ 
30. See F. N. J?. 219. B. Co. lift. 1S8. a, 1 
Fearne, 460. 

When, therefore, a remainder is limited to the rig^ 
heirs of any one, (who takes no estate himself,) 4* 
words " the heirs" are only as a descriptio per*ffl*i 
and, consequently, the person taking must answer 
such description. If it be limited of lands in Ga- 
velkind or Borough English, « to the right heirs of 
A." without say thing farther; the heirs of A. at 

coMtfoN- 
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iix in the person taking by purchase ; [152] 
or, in other terms, the estate descending 

must 

common-law (for we have now nothing to do with 
the custom) shall take. But if a devise be {though of 
lands at common-law) to " the heirs of A. according to 
the custom of Borough English" or u of Gavelkind;" 
this being as a descriptio persona, the person taking 
must answer it: and the youngest son, in the first case, 
and all the sons in the latter, shall take: but still they 
must take as purchasers. See Preced. in Chanc. 464. 
Brown v. Barkham. Robins, on Gavelk. b. 1. c. 6. 
p. 117. and Co. Liti. 10. a. note (4). 

And note also a difference between a, limitation to Next of 
* the heirs of A." and to * the next of blood." Por blood - 
the latter limitation has nothing to do with the laws 
of descent : as the "heir of A." may be one person, 
and " the next of his blood" another. 

Thus where a remainder was limited "propinquio- 
ribus de sanguine puerorum" of the devisor, who left 
two sons and a daughter ; the sons had no children, 
but the daughter had two daughters ; it was held, that 
neither the sons nor the daughter should take, for they 
Were pueri, and not propinquioribus de sanguine puero- 
rum ; but that the two daughters of the daughter 
should take for their lives ; and if there had been also 
sons of sons or daughters, they should all have taken 
together; but that children born after the remainder 
vested should take nothing. For that the nearest of 
degree in blood should take, and the worthiest in order 
of descent : the words here importing no respect of 

Q 3 dignity, 
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[153] must be destroyed or extinguished, 
and the estate which u to descend to the 

paternal 

dignity, but of proximity of Mood* 30 Ass. 47. tsd 
30 Ed. 3. 37. Brooke, Done, ai. Descent, 24. Hub. 
33. Gi. Zitf . to* b. and note (2). 

So if a remainder be limited to " the next of blood 
of A." who has two sons, B. and C. and dies: B. iai 
two sons, D. and E. and dies : the eldest son of B. 
has issue and dies: E. shall take, in exclusion of die 
issue of D. though such issue is the heir at law to A. 
Co. Idtt. 10. • Kitch. 80. a. 

So if A. had had two sons, and the eldest had issue 
and died; the younger son should have -had the re- 
mainder, and not the issue of the eldest : for the 
youngest was nearer of blood to A. than the grandson. 
Brooke, Done, 11. 

So if A. had a father and uncle, and died without 
issue, the father, and not the uncle, should take: for 
the father is next of blood to the son. Utt. s. 3* & 
JMt. io» b. li. a. note (1); and 3 Rep. 40. b. 

So if he had had a father and a brother, the father 
should take : for the father is nearer in proximity th* 11 
a brother. 1 Vera. 414. Collingwood v, Pace. 3 
Co. 40. 

So had he a brother of the half-blood, and an tmcle 
of the whole, the brother of the half-blood sh*nld 
take : for he is nearer in degree than the uncle. S* 
1 Vent. 424* Collingwood v. Pace ; and see also She** 
Cases in Parliam. 108—10. Watts & al. «._€ro<* c » 
and a Pr. Wtns. 735, Cowper v. Earl Cowper. 
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paternal heirs, must be an estate entirely 

Btit ta particularize the several cases in [154] 
which it has been determined when the Words of 
heirs shall take by descent, and when by Sf£5S£J 
purchase, would be beside the intention 
of the present work. Nor shall I presume 
to mark the precise line of distinction 
through all its meanders, 

" Hooks, angles, crooks, and involutions wild," 

which separates the " words of purchase" 



But if a remainder descends, the descent shall be 
according to the nature of the land*; as if lands in Descent of a 
gavelkind or Borough English be limited to A. for remainder, 
life, with remainder to B. io fee 5 and B. die in the JJ Tev ^^ 
lifetime of A. : here, the remainder vesting in B. his 
heiite ta&e it, on his death, by descent ; and all the sons, 
(in the one case,) or the youngest, (in the other,) ahaR 
succeed to it. It is scarcely necessary to add, that it 
is the same as to a reversion descending. See Dyer, 
128. pi. 5$.; and Robins, on Gavelk. b. 1. c. 5. p. 78. 
and authors referred to by him; and Co. Litt. 32. b. 
*3- a « 3 -P* 1 * Wm. 63. Chester v. Chester; and see 
6 Viner's Abr. 194. Copyhold, (C. e.) pi. 16. (cites 
1 Freem. 45. pi. 5$. Fox & Smith, which see). Semb f 
Contra. But quare as to that case. 

q 4 * from 
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from " words of limitation;" (but which, 
it is remarked, have been very good clients 
in Westminster-hall (e) — ). Yet, in order 
to enable us more easily to discriminate 
between these celebrated terms, and as- 
certain the requisites to fix an estate de- 
scending ex parte materna in the heir, as a 
purchaser, I will endeavour to lay down 
some certain rules or principles (/), which 
£155] may serve as guides in this pursuit, which 
is certainly as important, as it fre- 
quently is difficult and arduous. And 
instead of crowding the margin with re- 
ferences to the numerous cases wherein 
" words of purchase " and " words of 
limitation" have been the objects of 
discussion, or descending to the minutiae 
of the subject, I shall content myself with 
laying down a few such principles, and 

(e) 2 Eunomus, 41. 

(f) Lord Mansfield, in the case of Long «• 
Laming, (2 Burrow, 1106,) said, u It is to be la- 
mented that questions of this kind have occasioned so 
much litigation and expence ; the best way to settle tk» 
is to reduce the matter, if possible, to some certain 

RULES." 

citing 
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citing a few such cases, and then refer 
to such authors as shall appear to be suf- 
ficient to establish what I assert. 



First then* a person shall take by pufc- whenaper- 
chase when he takes an estate which never by purchase. 
vested or attached, or might have vested or 
attached, in the ancestor. 



As if a son buys (which is the vulgar 
acceptation of the term purchase) an 
estate to him and his heirs (g). 

So if a remainder be limited by a Heirs gene- 
stranger to the right heirs of A. and A. 
have no estate in the premises himself: 
thus, if there be baron and feme, who have 
issue a son, and lands are letten for life, 
with remainder over to the heirs of the 
feme; before which remainder falls, the 
baron and feme die ; the son shall take as [ 156] 
a purchaser ; and if he die withoutissue* 
his heirs on the part of the father (or 

(g) See lAtt. sec. 4. 

baron) 
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baron) shall inherit, and not those on the 
part of the mother (or feme)— (6). 

* 

Thus when an estate is limited by a 
strcmger to (he right heirs of a personal 
takes m cttete kimtejf, hk heir necessarily 
takes by purchase; as there is nothing in 
the ancestor, there is nothing to descend. 

Hein special. But if the limitation had been to the 

heirs sracxAL of a person wbotookw 
estate himself, and in whom such remain- 
der could not even attach, yet, it is said, 
that the heirs special shall not take abso- 
lutely by purchase; but then it is as clear, 
that they shall not take absolutely by do- 
scent. It is indeed a kind of neutral 
estate, which we scarcely- know how to 
term. Sosuetimes the person taking tint 
uncouth non-d«flcript is said to take by 
purchase; at others by descent; then again 
by neither, but in an intermediate manner 

(h) Co. IMt; 13, a. and 298. a. 

between 
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between both; and by Sir If . Hale (*) it is 
called — and called, says Mr. Feame (k), 
with emphatical accuracy—" a quasi 
entail" 

But where an estate is limited to, or [157] 
remains in, the ancestor, and another is '""PiFF 

7 9 ' # son shall take 

limited to his heirs general or special, such ty descent. 
estates shall, in many cases, coalesce ; or, 
at least, the latter be considered asjitied 
in the ancestor ; and the heirs shall be in - 

BY DESCENT, 

m 

As, " when the ancestor, by any gift or limitation 
conveyance, takes an estate of freehold, and nraguTtL 
in the same gift or conveyance an estate i*fi- ^fc St °V 
mited, either mediately or immediately, to his 
heirs, in fee or m tail, the words, u the 
keirs" are words of limitation of Rule in 

Shelly^ case. 
THE ESTATE, AND WOT WORDS O* J 

PURCHASE (I)." 

(i) Hale's MSS. in Not. (6). Co. Litt. 14. a. 

(k) Conting. Rem. v.i. p. 108 — 113. [82. 5th edit]. 

(I) Rule in. Shelly^ case; 1 Co. 104.; and see of 
this rule, ante, oh. 1. 8. 1. p. 17. and authors there 
referred to. 

And, 
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And, in order to illustrate this rule and 
assist us in determining when such words 
(the heirs) shall be considered as words 
of purchase, and when as words of limit- 
ation, I shall speak, first, as to the creation 
of such estates ; and, secondly, as to the 
estates themselves. 



Estates co- 
alescing. 



And first, as to the creation of such 
estates : — 



[158] 

By what 
conveyance. 



Both estates must be limited by, or derive 

their existence from, the same conveyance; 

or the estate in the ancestor be in him as a 

portion undisposed of, of the estate moving 

from him, and by him so limited. 

For if an ancestor have an estate for life, 
and an estate be limited of the same lands 
to his heirs by another conveyance, the 
heirs shall, notwithstanding, take by pur- 
chase, and NOT BY DESCENT (m). 

(m) See the rule in Shelly's case, before ; and 1 Lord 
Raym. 37. Moore and Parker ; and see Fearne, 55. 
(3d edit.) 95. ( 4 th edit), [71. 5th edit.] 

So 
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So if it be limited to A. for life, with 
remainder to the heirs of B., and A. grant 
his estate to B., the estates will not co- 
alesce; but the heirs shall be in by fur- 

CHASE («). 

So where husband and wife were seised 
of a copyhold to them and the heirs of the 
husband; the husband, after a surrender to 
the use of his will, devised it to the heirs of 
the body of the wife, if they should attain 
to the age of fourteen years : The court 
agreed, that the devise did not operate as 
a remainder; for although the wife had an 
estate for life, yet this was a new devise [1501 
to take place after her death, and not a 
remainder joined to her estate (0). 

So where the father settled lands on his 
son for life, retaining the reversion to him- 
self, and afterwards devised themtotheheirs 
male of such son; the estates did not unite; 

(n) See preceding page, note (m). 

(o) 1 Levinz, 135. Snow v. Cutler; and cited in 
JRwwne, 55* (3d edit) vol. i. p, 96. (4th edit.) [72. 5th 
edit.] 

but 



T-l 
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but the heirs male took the entail by PUR- 
CHASE'^). 

Power. But it seems that if lands be limited to 

A. for life, and, after A/s decease, to such 
uses as B. shall appoint, and B. appoint to 
the heirs of A., that these estates M 
coalesce. For B. being merely an imtra- 
ment, when he appoints the estate the ap- 
pointee is in from the grantor; and the 
estate so appointed arises, has its exist- 
ence, and takes effect, from the deed by 
which such power was created; which, in 
the ease put, was the same which limited 
the- estate for life to A. (q). 

T lfiOl And t ^ > though Ae person executing 
such power limit it subject to the payment 

(p) Doug. 487 — 509. Doe v+ Fonnereau. B» twe 
ante, p. 156. See also 2 Burr. 873. Goodman M* 
v. Goodright. Cd. Temp. Talb. 262. Lady I^ 5 ' 
bo*®ugh v. Pox. 

Xq) See Co. litt. 299. b. note (1). (Harg. 0* 
Butler's edit.) and &arne> toL i. p. 99. (4$ * 
E74. 6& edit.]; 2 Atk. 565, and fi$8. Cook v. Do*' 
enfield; and see 2 F«. 78. Duke of Jtfarlboroitfb 
v. Lord Godolphin. c 
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of debts (for if the quality of the estate 
be not changed, the charging it with in- 
cumbranced will not alter the descent, as 
we shall presently see). 

M 

As where a mother settled an estate to 
herself for life, remainder to trustees for a 
term of years; remainder to her son for 
life; remainder to trustees to preserve con* 
tingent remainders; remainder to the first 
and other sons of such son, in tail-male; 
remainder to the heirs of his body gene- 
rally ; and in default of such issue, to such 
uses, &c. as she should by deed or will 
appoint. The mother, by her will, ap- 
pointed to her said son (who was her heir 
at law) in fee, subject to debts. The son 
afterwards died without issue: and he was 
adjudged to have taken by descent, 
and no* by purchase; and consequently, 
such estate would descend on his death to 
his heirs ex parte materna (r). 

Secondly, 

(r) 2 Burr. 879. Hurst and another v. Earl of 
Winchelsea and others; and Co, Litt. 12. b. note (2)/ 

For 
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What estates. Secondly, as to the estates themselves; 



1st, Both le- First, the estates must be both legal, 

** C ' OT BOTH EQUITABLE. 



[161] And, therefore, if the estate of the an- 
cestor be legal, and that to his heirs be 
equitable, or vice versa, they cannot co- 
alesce; for being of different natures they 
cannot make one estate (*). 

As, to the use of trustees during the life 
of A. upon trust to permit him to take the 
profits ; remainder to the heirs of the 
body of A.; the estates will not unite; 



For a will made in pursuance of a power is to be 
taken and construed as a common devise; and conse- 
quently, if the will would give in either case the stf^ 
estate as the heir would have taken without it, & e 
shall be in by descent. See 1 Just. Blackst. lty 
187— 8. 

(s) See Fearne on Conting. Rem. 34. 81. (3 d edit) 
68. 165. vol. i. (4th edit.) [52. 113. 5th edit.] In iB* 
trating this rule, the references are chiefly &*&* 
this invaluable work ; a* most of the cases are there 
elaborately considered and referred to. 

but 



1 



j 
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but the heirs shall be in by pur- 
chase (*.) 

Secondly, They must be both free- sdly, Both 
hold. (See the rule in Shelly's case *** ° 
before.) 

* 

For if it be limited to the ancestor for 
years, with remainder to B. in tail; re- 
mainder to the right heirs of such ances- 
tor; the right heirs shall take by pur- 
chase, when the remainder vests (u). 
* 

Thirdly, The subsequent limitation to the ngg] 
heirs must be confined to those of the ancestor 3diy, Estate 

7 J to the heirs. 

who takes a particular estate. 



For if it be to feme for life, with re- 
mainder to the heirs of the bodies of baron 
and feme, the heirs of their bodies shall be 

(0 Ibid. 34. (3d edit.) 68. (4th edit.) [52. feutl. ed.] 
'and seezDurnf* and East, 444-^451. Silvester v. 
Wilaon. 

(u) Co. Litt. 319. b, 1 Co. 104. a. Fearne, 33. 
2 53- (3d edit.) 65. 482. (4th edit.) vol, J. [50. 330. 
ButL ed.] and post. p. 165*^ 

r in 
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in by puechase and hot by descent; 
for the freehold was in the feme alone (&). 

This Necessarily follows from what has 
been said : If the remainder be not confined 
to the heirs of the person taking a parti- 
cular estate, then the remainder is, in some 
degree, to the heirs of a person wht> does 
not take a particular estate ; and conse- 
quently not within our assertion : f6r Ae 
rule goes upon the supposition of lire an- 
cestor's taking an estate himself. Afcd al- 
though one ancestor does (in the case 
above) take such estate, yet the remainder 
is not merely to the heirs of such single 
ancestor, but to the heirs of both; and 
therefore cannot attach singly in the par- 
( ticular tenant. 

« 

[163] But if the heirs be confined to those oftk 

(x) See fc Bta. Rep. 738. 731, 73*; Frogmorto* 
d. Robinson v. Wharrey ; and see Fearne, 29. 4^ °3' 
(3d edit.) and 44. 85. 177. (vol. i. 4th edit.) [37^ 
120. Bad. edj and see Co. Litt. aig. a. note (3)* • 
2 Durnf. % East, 435. in the caseofDtmv. Giflofc 
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persons taking a particular estate, it matters 4tbiy, To 
not whether the estates of the ancestors be 
several {so they all take) or joint; nor Joint and 
whether the remainder over be to the heirs of 
all, or only of some, or one y of such an- 
cestors. 



As to baron for life, remainder to feme* 
for life, remainder to the heirs of the 
bodies of baron and feme, it seems, 
though the estate tail is not executed in 
them because the limitations did n x ot cor- 
respond with each other, that yet it vests 
in them as a remainder; (and it is said, that 
on the death of one, it shall merge the 
particular estate of the survivor, and then 
become executed in possession;) and, con- 
sequently, the heirs of their bodies shall 
take by descent (#)- 



To barop ondt f<?me, and the heirs of the 

(y) t &arne,4i. 43*81. (4th adit.) [35. 37. 63; 
Bufl. ed.J md see the case of Webb v. Webb; 
2 Vtrn. 668. 

. k 2 body 
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body of the baron, is an estate-tail, executed 
sub modo (z.) 

So to baron and feme for their lives, 
with remainder to the heirs of their bodies; 
f 164] the estate-tail is executed, and the heirs are 
in by descent (a). 

5thiy, D«ter- Nor is it of consequence whether the estate 
ab^ute.° F to the ancestor be such as may possibly deter- 
mine in the lifetime of such ancestor or not- 

As to a widow during widowhood, or to 
baron and feme during their joint lives, 
femainder to the heirs of the body of the 
widow or feme; though she could not 
have had an heir of her body before her 

(z) 1 Fearne, 24: 26. (3d edit.) and 34.' 38. £■ 
(4th edit.) [31.33- 36. Bud. ed.] and post. M*- 
See Dyer, 9. pi. 22^ Hale on F. N. B. 142. B. n*1Pr 
cites 28 Ed. III. f. 93. 

(a) See the case of Roe v. i^istrop, 2 Blackst. M' 
1228.; and Fearne, 28. 46. (3d edit.) and vol i* 
p. 40. 81 . (4th edit.) [35. 63. Butt, ed.] But to baron 
and feme for the life of the feme, remainder to W 
baron in tail, remainder to the right heirs of <& e 
baron ; feme survives,— tail not executed. See /*•• 
Tit. Terwn,pl. 54. * ' . 
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death,- yet she might have married in the 
first case, or the husband might have died 
in the other, before that event; yet the 
estate-tail was executed (b). 

Nor whether the estate of the ancestor be 6thiy, By 
expressly given, or arise by implication of imp lcatlon * 
law. 

As if A. seised in fee, covenant to stand 

seised to the use of his heirs male by his 

second wife ; A. takes an estate for his 

own life by implication, and the estate-tail 

is executed in him (c). # 

But 

(ft) Bro. Est. 76. Dyer, 9. pi. 22. Fearne, 24. 
(3d edit.) vol. i. p. 34. (4th edit). [31. Butl. ed.] 

(c) 1 Vent. 372. Pybus and Mitford; and Fearne, 
30. (3d^edit.) 49. (4th edit). [40 & seq. Butl. ed.] 

Note ; though the case of Pybus v. Mitford has been 
questioned, and even denied to be law, (see 7 Vin. 597. 
Descent (I), pi. 38. in marg.) ; yet the doctrine as 
laid . down in the rule is correct. And tBough what is 
said in the case of Southcott v. Stowell, (2 Mod. 211. 
and 2 Vera. 735.) may be thought to invalidate the 
instance given, yet the rule stands unimpeached ; there 
being other cases directly, in support of the doctrine. 
See Penhay v. Hurrell, 2 Vern. 370. Wills v. Palmer, 

B 3 aJ.jB/. 
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[165] 



s 



But here we must observe, that when a 
limitation is exprmhj made of the freekld 
during the ancestor's life, such express 

estate rebuts an implication. 

> 

As where A. conveyed lands to trustees 
and their heirs, in trust, during his life, 
to permit him to receive the profits ; re- 
mainder to the first and every other son d 
his then-intended marriage, in tail-male: 
and, for want of such issue, to the heirs 
of his body generally ; with remainder to 
himself in fee. The express iestate to tie 
Jjrustees, during his life, precluded an tw- 
piied one in A. ; and, therefore, it was 
adjudged that the heirs of his body were 
in by purchase (d); 

But if the limitations of the freetaW 
be such as may determine during the life 

a J. Bl. Rep. 687. and 5 Burr. 2615. 1 Atk. $> 
Fearne,, 17. 30. 32, &c. (3d ed.); and 27. GP* *•» 
&c. (4«i ed.) £*5. 40, &seq. Butl. ed.] See c* >*■ 
983. Uses, (A. b.) pi. a in tharg. 

(d) Carth, vj*. Tippin v. Cosin; and &*r*e> S* 
(3d, ed) and 52. (4th ed.) {43. Bntl, ed.] 

of 
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of the grantor, and no express estate be 
limited to him, the use will result to him 
for life in remainder expectant upon such 
precedent uses, and his heirs shall be in 
by descent (e). 

a • 

Though the determination within the 
, lifetime of the grantor, of any estate 
limited to others shall not, it seems, be 
presumed, if such determination must be 
effected by their zwangful act ; as by the 
forfeiture or surrender of trustees (/). 

But, if the freehold be passed to trus- 
tees and their heirs, and then any limita- 
tion be made, though only for years, to 
the grantor, which must take effect by 
transmutation of possession out of the 
seisin of the trustees, such express limita- 
tion to the grantor shall prevent his taking 
an estate for life by implication (g). 

(e) See 2 J. Bl. Rep. 687.; and 5 Burr. 261$ 
Wills t>. Palmer; and 1 Fearne, 54, &c [44 8c seq. 
Butl. ed.J 

(f) Cprth. 272. Tippm v. CoaLp. 

(g) See * bond Raym. $54. Adams t>. Teme-tenanjts 
of Savage. 1 Fearne, 50. [42. Butl. ed.] 

R 4 If 
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If the use limited to others than. the 
grantor, be limited only for years, and no 
use of the freehold be limited till the grantors , 
death, the use of the freehold, as undis- 
posed of till that period, seems to fall 
within the doctrine of resulting uses ; and 
so the ancestor have an estate by implica- 
tion to which the limitations to his heirs 

may attach (h), 

1 

And it seems that an estate may so re- 
sult, or arise by implication, in the case 
of a trust, as well as of a legal estate (•). 

But it is said that implication shall not 
be permitted in a surrender, of copyholds, 
though it may be in a zvitt of them (k). 

Nor is it of moment whether the estates to 
diate or im- the ancestor ami the heirs be mediate or immi* 

mediate. ' . ,. 

(A) See Fearne, gi. (3d ed.) 49, 50. 61. (4th ed.) 

[42, 48. Butl. ed.] 

(1) See 1 Atk. 596 — 7. in the case of Hopkins A 
Dare v. Hopkins. 

(k) See 1 Brownl 127. Allen & Nash. Cro-Ov- 
366. Seagood &Hone. 1 Fearne, 200. (3d ed.) 4 1 ^ 
(4th ed.) [276. Butt ed.] 1 Watk. Ccpyh. n5< 
[181. 2de<L] 

diatt< 



1 

\ 
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diate. (See the rule in Shelly's case, be- 
fore). 

As to A. for life, remainder to the heirs 
of his body; or to A. for life, remainder 
to B. for life, remainder to C. in tail-male; 
remainder in tail general ; remainder to [166] 
the right h6irs of A. (/)• 

Nor whether the estate to the heir be such 8thly, Vest- 

., ., , . ing or not 

as must necessarily, or may possibly, vest in vesting, 
the ancestor or not : for though there be an 
utter impossibility of its ever so vesting at all, 
yet if it attaches in him as a contingent Attaching, 
remainder, the heir shall be in by descent. 

As to A. and B. during joint lives; or to 
husband for life, remainder to wife for Gfe ; 
remainder to the heirs general or special of 
the one dying first, or of the mrvivor : though 

(/) Trin. 11 Hen. lY.fol. 74. b. pi. 14. litz. 
Abr. Feoffment e y pi. 109. C0.IAtt.22. b. 319, b. 
Jtnk. Cent. 248. pi. 38. See 2 Aik. 57. Godolphin 
v. Abingdon ; and 247. Colson v. Colson. And 
Douglas, 506. note; and Fearne, 21. 25. (3d edit.) 
and p. 30, 102. (4th edit.) [28* 32. Butl. ed/j 

the 
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the limitation over is only a contingent 
remainder, yet it attaches in the ancestor, 
and the heir shall be in by descent (m). 

But this rule applies only to those cases in 
which the estate to the heir is limited by 
way of remainder, and doesnot exted 
to those in which the estate to the heir is a 
conditional limitation (n). 

For, as the particular estate and the 
remainders over are but so many portitm 
of the same estate, they shall, when they 
attach in the same person, as before no- 
ticed, be so united as to cause the heirs to 
be in by descent. 

But the nature of a conditional bmt&* 
is e&seatially different from this. The d* 
ditioaal limitation is not a portion of ^ 
estate first created, but u new one to tafe 
place on a specified contingency on which 

(01) O. latt. $78. b. 1 Oman's Chmc. Cases,$* 
Am>eadEj;. . gigkway & d- v.. Baymer & d.\ *»* * e 
1 Fearne, 30. 38. 133. ajm» (4* edit.) [qq, 33. 96- 35* 
Butl. ,ed.] and Co. Litt. 191. a. note 0)- ( Ha ^'T 
BuU. e&.) and Ibid. 26. a. 8 Preston on SheHtf* &*$ 

(n) 1 Rome, 414. 416. [275,-6. Butl. edj 



1 
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the prior one is utterly to cease ; these, 
therefore^ are incapable of coalescing, 
since they cannot exist together. 
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A remainder is to commence when the 
particular estate is, from its very nature, 
to determine; it is, as it were, a conti- 
nuance of the same estate: it is a part of 
the same whole. A conditional limitation 
is not the continuance of the estate first 
limited, but is entirely a different and se- 
parate one ; it is not to commence on the 
determination of the first, but the first is to 
determine when the latter commences; 
it is the commencement of the latter 
which rescinds and destroys the former, 
and not the erasing of the former which 
gives existence to the last. The particular 
estate and remainders are> in fact, (as 
the very terms imply >) but on* and the 
fame estate. The estate first appointed 
and the conditional limitation are separate 
and distinct estates (0). 

(0) See 1 Fearne,g, &c. 414.416. [14, &c. 275,-6. 
Butl. ed.] Sand, on Uses, 18*, fee. 

As 
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As to executory devises, they may 
be divided into two classes. The first con- . 
sists of those cases in which there has been 
a prior disposition of the whole fee; and 
the second, of those in which there has 
been no prior limitation made of the 
estate. 



Estate to the 
heir fixed in 
the ancestor. 



The first class falls immediately within 
the observations we have made with res- 
pect to conditional limitations. And as to 
the second, the very nature of the limi- 
tations it embraces is that there be no par- 
ticular estate to support them ; for if there 
be a particular estate, they are not executory 
devises but remainders (p): as if a limita- 
tion be to the unborn son of A.: in these 
cases, there being no particular estate, 
there can, of necessity, be none -with 
which the executory limitation can unite 

But as to a remainder, we may here re- 
mark* once for all, that whenever an <P 
cestor takes the requisite particular estate^ 

(p) See ante, 134. N. (a). 

subset 



t 
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subsequent 'limitation to -hi$> heirs general or 
. special, is by the law fixed in such an- 
cestor; and if the subsequent limitation 

to the heirs be unconditional* it then vests 

* * 

in such ancestor; and. if immediate also, [167] 
(as to A. for life, with remainder to the 
heirs of his body;) it then is executed 
in him in possession: if it be mediate, 
(as to A. for life, remainder to B. for life, 
remainder to the heirs of the body of A») 
the subsequent limitation to the heirs is 
a remainder vested in t&e ancestor, 
sub modo, but not to be executed in him i n 
possession till the determination of the 
mesne estate. But if the subsequent limi- 
tation be contingent, (as to the heirs of the 
ancestor dying first,) then it attaches in the 
ancestor as, a contingent remainder: And 
if such contingency happen in the lifetime 
of the ancestor, it then becomes vested in 
him : and, consequently, in all these cases 
the heirs shall take by descent (q). 

(q) See Ittzh. Feoffment, fl* 109. Relief e, 4. Bro. 
Done. 11. Estates, 6. Relief e, 2. See-Kitch. 146. a. 
Co. lAtt. 319. b. 345. a. 1 Harg. Law Tracts, 497- 
499* 50O. 503. ; and 1 Fearne, 37—8. and 104. 1 08. 

(4th edit.) [33. 77, 79. Butl. ed.] 

And 
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9thiy,Copy- And what has hem said applies as well to 

holds. 

cgpymoxds us to freeholds (r). 

lOthly, Le- gfo also OS Well to LEGAL estattS BY DS- 

gal estates by 

devise. vise as by deed {s). 

lithly, g ^0 ^ to trusts executed, or cam- 

Trusts. 

pletely declared, and so as to take effect 
immediately under the deed or Trill ori- 
ginally cheating the trust; with respect 
to whidh, the same construction prevails 
as in the cases of legal estates (*). 

But as to trusts executory^ot to be car- 
ried into execution by some future act, as 

1 

those in which the limitations are imper- 
fect and something is left, to be done by 
the trustees in the first place, and, se- 

* • 

(r) See 1 Strange y 487, Smith v. Trkgs; amf 
Fearne,43.4Q. (3d edit.) 79.88. (4th edit) [60. 67,-8. 
Bathed,] 

(s) FwwuA7.,(3dedit.)^6. (4th edit.) £72. Bu&ei} 
And see -3 Atk. 294. Warrick v. Warrick; l #«# 
Law Tracts, 502.; and 3 Pr. WW. 259. Atkinson v. 
Hutchinson. 

(t) See Ga. Temp. Talb. 19. Lord Glenorcty * 
Bosville, ifearwe, 17 1.1,90^, [117.1 28. Biiil.ei] 
2 Yes; 655. Garth v. Baldwin. 

condarily> 
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condarily, by a court of equity ; they are 
moulded by the court as best to answer the 
intent of the person creating them (u). 
(Though, where it does not violate such 
intent, the same rule is applied even to 
trusts executory as to legal estates («r)— -). 

And, therefore, the words " heirs of the [168] 

body* are frequently taken as words of Words of 

purchase, if applied to trusts, when they 

would not be so if applied to legal estates; 

and when so taken, are generally con- strict settle- 

strued to the first and other sons, &c. in 

strict settlement ( y). 

Thus, 

(u) Ca. Temp. Talb. 19. 1 Feame % 167, &c. 190. 
201. 205. 217,81c. [114, 128. 135. J42. &c. Butl. edj 
1 Atk. 608. Roberts v. Dixwell; and see Bagshaw & 
Spenser in Collect. Jurid. 412. 
• (x) 2 Ves. 655. Garth v. Baldwin. 1 Fearne, 184. 
204, &c. [124. 135. Sec. Butl. ed.] 

(y) This construction is chiefly applicable in the 
cases of marriage articles. 

For as, in marriage articles, a provision for the 
issue appears to have been the chief end in view, a 
court of -equity will often consider them as purchasers, 
(1 Pr. Wm$. 145. Bale & Coleman; and 291, Seale 
8c£eale,}and decree a striot settlement in the children ; 
m o*der to prevent one of the parents only from fhi*- 

trating 
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Thus, when a particular estate of free- 
hold is in the ancestor, the subsequent 

limitation 

trating that intent, by destroying the entail which 
might otherwise have taken place in the parent, ac- 
cording to its legal construction* 

And, therefore, where there is no danger of stick 
end being so defeated, a court of equity will not inter- 
fere, but suffer the words to have their legal operation, 
and the entail to remain in the parent ; as whfcre the 
wife is made tenant in tail of lands moving from tie 
husband. 2 Ves. 358. Howell v. Howell. 2 Ml 
tff. in the case of Green v. Eakins & al. 1 Feam, 
131, &c» 162, 8cc. 2 Pr. Wms. 356, note. 

But it seems that this rule will not hold as to copy- 
holds; the stat. 11 Hen. 7. c. 20. not extending to 
them. See 2 Cruise, 158. 2 Ves. 358. note. 

For where the power of altering such trusts has been 
vested in both parents, the court has refused to inter- 
fere. 2 Ves. 358. Whateley v. Kemp, (cited) 1 
Fearne, 132, &c. [94. &c. But!, ed.] 

So where a strict settlement appeared to hate been 
manifestly contrary to the intent of the parties. % V* 
358—9. 1 Fearne, 135, &c. [97. &c. ButkeiJ 

Nor will' the court interfere where a settlement ha* 
been made by the parties subsequently to the artiest 
but before the marriage : for the settlement will, m 
such case, be considered as a new agreement, and so 
controul them. Ca. Temp. Talb. 20. Legg * ^ 

Wire. 1 Fearne, 154. [107. Butl. edj 2 Pr. Wi* 
356, note. -> '.-■■.. 

Unless such settlement be expressly alleged to have 

been made in pursuance or performance of the artfcte'i 

so 
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limitation lo his heirs general or special 
shall, be fixed in such ancestor, and the 

, heirs 

$ 

so that the presumption of a new agreement be done 
away* l Pr. Wm$. 123. Honors. Honor. 2 Ibid. 
349, West v. Erissey; and 356, not& Ca. Temp. 
Talb. 20. Legg v. Goldwire. 1 Fearne, .138, &c,. [9$, 
&.p. Butl. ed.] 

'. But where the settlement is made after marriage, 
the court will set up the articles against the settlement., 
3 jMk. 371. Hart v. Middlehurst* Ca. Femp., Tafb., 
20. Legg v. Goldwire. Ibid* 176. Streatfield v* 
Streatfield. 2 Atk. 39. Glanville v. t Payne... . 

Yet where other property of a parent Js- limited tp 
any of the issue, and the issue so provided for bring a 
bill for carrying the articles into strict settlement, the 
person so bringing the bill shall, in many cases, be put 
to election before the court will decree the execution 
of them. Ca. Temp. Talb. 1 76. Streatfield v. Streat- 
field. See 2 Atk.^Q. Glanville v. Payne. 
. But if there were no articles entered into previously 
to marriage, there can, of necessity, be none to con- 
troul a settlement made afterwards; and where there 
are not articles as well as a settlement, the 'court will 
not construe words, which make a legal estate-tail in 
the parent, to the first and other sons, &c. 3 Atk. 294. 
Warwickt?. Warwick, 2 -4.fi. 39. Glanville v. Payne. 
. Unless, indeed, there is a direct declaration in the ' 

recital. of the settlement that it was the 'intention of 
the parties to make a provision for the issue, by .se- 
curing the premises settled, for their benefit, in which 
case the court will effectuate such intention by de- 
creeing a strict settlement, if^tht words of the deed 

3 would 
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iQtbiv, uiti- heirs in by descent ; and so also when 

Uo^to th^ a " *** uktmote limitation i* to the hem gt* 

heirs of the m(] jl 



jrrantor. 



^ould otherwise give an estate-tail to the parent, and 
enable such parent, at law, to defeat the provision fof 
the issue, contrary ta the recited intention. But where 
the recital to assure the lands is in general terms, or 
expressly, to settle them- u to the uses thereinafter nte* 
turned" a oourt of equity will not interfere, but suffer 
the words to have their legal effect. See 3 Browf* 
Gkanc.Ca. 27. Doran «, Ross. 1 Ves. Jun. 57. S.C* 
and 1 70. Payne v. Collyer ; and see 2 Ves. 358. HoweB 
t>, Howell; nndCowper, 12. Moore v. Magrath. 

And note; that, in case of articles, it is not 
enough that they be recited ; they must also be pro- 
duced. Ambler, 515. Cardwell v. Mackerill; ami 
1 Ftarne, 1 59; [109. Butl. ed.] 

Nor witt a strict settlement be decreed in favour of 
collaterals, unless it should be apparent, from the cir- 
cumstances of the case, that they were included in the 
considerations; for the intention of such articles seeffl* 
prima fade to be only to provide for the issue dfib 
marriage : or unless the articles be decreed as to the 
persons first claiming ; in which case the court m 
decree in t&eir favour also; as it always executes^ - 
tides in toto, or not at all. See 10 Mold. 533. Osgood 
v Stroud. 2 Fr. Wms. 245. S. C. 2 Bid. 594. Vernon 
is Vtemon. 1 Ves. 73. Stevens v. Trueman. 3 ^ 
i$6. Goring v. Nash. 

But> as< the chief view of the court is to secure » 
provision for the issue independently of the parent, it 

wilt decree an execution in favour of the children of 

the 
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juH'a^z} of the grantor or denwr, or any 
tinkMfpased &fportim tfthe estate continue m 



the party covenanting to convey, and fbr whom that 
parent was morally obligated to provide; although such 
•children be not the issue of the very marriage in con- 
sideration of which the articles were entered into ; as 
those of a former, or of a future, marriage : or where a 
father covenants to settle lands on the marriage of his 
46n; with remainder over to a daughter and the heirs 
ef her body, it will cany the articles into execution 
in favour of the issue of the daughter; since the father 
was morally obliged to provide for her also. See the 
cases' last cited; and^ particularly, Goring fcNkgfo 
* Vts: si 6. and 1 Atk* 265. Newstead &«/• v. Seades 
& ah Cowpcr, 710. Doe dL Watson v. Routledge. 

There is no difference between articled and trusts 
4XecMtonj in wiHs; See 1 Feame, 166, &c. £113^ 
ButL ed.] See also Ca. T. Talb. 3. and 2 P. Wms. 
471 & 478. N. (1). 

Nor will equity decree a strict settlement, even in 
the case of articles, against purchasers for a valuable 
•consideration and without notice. 3 Atk. 291. War- 
wick u. Warwick. 1 Feame, 1 56, &c. [1 08, &c. ButL ed.] 
But a settlement, though made after marriage, by 
a person not indebted at the time, will be good against 
Subsequent creditors. 1 Atk. 15. Russell & ah v. 
Hammond & a/. Ibid. 265. Newstfed v. Searles. 
2 Yet. 11. Lord Townshend v. Windham 2 Browris 
Chaiic: Ca. 90. Stephens v. Olive. Cowper, 705. 
Doe d. Watson tr. Routledge. 
(z) See post, ijg. of a deed; &c. 

s 2 him 
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Mm, his heirs shall succeed thereto by de- 

SCE^fT y though THE ANCESTOR HIMSELF 
TAKE TIO PARTICULAR ESTATE. ForSUCh 

[169] ultimate limitation will still be in him as a 
reversion (a). 

And as to this, the rule is, that 

Portion un- Whatever portion ofthe^state (b), or wt{c\ 

disposed of t ^ 

ispartoftht ortrust{d), is not disposed of, remaxm 
o estate. ^ n ^ e person who disposes ; and mil de- 
scend to his right heirs : for being pari of 
the old estate, it shall continue to go at 
if no disposition at all had been made of til 
i. e. if it had descended from the mother, to 

(a) See 1 Fearne, 66. (4th edit.) [51. Butl. ed.] 
(A) 3 Pr. Wms. 63. Chester v. Chester. Ca. Tmp> 

Talb. 44. Hopkins v. Hopkins. 1 Atk. 581. 8.C. 

Butl. N. (1). to Co. Litt. 271. b. S. C. Precd 

Cham. 542. Emblyn <©. Freeman. 

(c) Co. Zitf. 23. a. 271. b. and N. (1). 

(d) 3 Pr. Wms* 21. Cruse t>. Barley, and N.(0 
2 Vera. 644. Hobart v. Countess of Suffolk. & 
Temp. Talb. 165. Robinson e.Comyns; and 254-**' 
Mansell v. Manselh 2 Atk. 150. Lloyd v. Spills 
1 Ves. 108. Arnold v. Chapman; Hopkins .v. Hop- 
kins; and Emblyn v. Freeman; ubi sup. See al*° 
8 Durnf. & Etftf, 597. Challenger 0. Sheppard. 
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the heirs of the part of the mother f a/id vice 



versa. 



» 

And this although a particular estate of 
sum be expressly given* or limited to the 

heir at law : as if lands are devised to/trus- 

• • «. • 

tees to sell, and, out of the sale-money, 
to pay one hundred pounds to the heir at 
law, yet he shall have the undisposed-of 
surplus also. So, if an estate for life be 
devised to the heir, he shall have the re- 
version too (e). But if no further disposi- 
tion Jbe made than to the heir for his life^ 
the fee descending shall merge the life 
estate (/)■* 

As if a person, seised ex parte materna r 
jdevise or grant in tail, the reversion will 
remain in him, and shall descend to his 
maternal heirs (g). 

(e) Preced. Chanc. 162. Randall ta. Bookey. lftv 
Wms. 390. Starkey v. Brooks. 

(/) See 3 Leon. 26. Ca. 53. Cro. Jac. 260^ Wood 
v.Ingersole. 

(g) See 2 Inst. 335. Litt.s. iQr r m&Co. Idtt.***b. 
and 2 Bla. Comm. ch. 7. p. 11a. 

S S So 
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So if he, after several mesne estate, 
limit the ultimate " remainder" to to 
own right heirs; for it is not a remainder, 
though it be called such, but the reversion, 
which shall descend as before (4), 



And this although such ultimate limita- 
tion be provisionaUg made: as if the aACftr 
tor covenant to stand seised, or make a 
feoffment, to the use of his wife for life 
with such ultimate limitation to his om 
right heirs; with a proviso th^t if the wife 
be disturbed by the heir, or any claiming 
under him, then to the use of the wife 
and her heirs. For such limitation to to 
own heirs is void as a remainder ; being 
part of the old estate, to which the heir 
shall succeed by descent (i). 

(A) See Jenk. Cent. 248. j>?. 38. Bro. ^^^ 
Oust le Main. 61. Ten. 21.5 and a A$k. 51- cted * 
phin v. Abingdon. 2 Co. 91. b. Bingham's case; & 
cases there cited. 

So of copyholds; see 1 Watk. Copyh.Qfr [Mf 
2d edit.] . 

(0 See Moore, 742. |>Z. 1022. Barton's. c8ge ^^X 
•ee %er, 124- pi. 3$, Cre. JE% 919. fipf*"*** 
v. Pretty. , 

An* 
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And note; that where the ultimate 
limitation of the wife's estate was to the 
right heir& of the wife, with a proviso for 
tbe wife to dispose of it " as she should 
thiak fit/ r it was held to be only a new 
<quml^catkn of the old estate, mnd not 
4ta dtewtiion tf it till such new qualification* 
should be executed (Jc). 

But if an estate be to A. for life, with JJ*^ 
remainder to " the next heir male" of A. number. 
in the singular number, and words of 

LIMITATION BR GRAFTED THEREON, 

Such heir shall take by purchase: the 
words "next heir male" being only ex- 
pressive of the person who should take, or 
as a descriptio persona (/). 

(k) Abbot v. Burton, 1 1 Mod. 181 . ; and in 14 Vin. 
Heir, (W. 2.) pL 6. p. 289. 

(7) See A&chtr'l case, 1 C*. 66* j. and feee farther, 
Fume, 102. 294. (3d edit.) And 229. 548* (vol. i. 
4th edit.) [150; 374. Butl. ed.] Powell on Devise*, 363. 
Godbolt, 155. pi. 207. Robins, on Gdvelk. b. £- c. CL 
p. 95 — 7. 2 Strange, 731. Goodright d. Lisle «. Pullin 
fe dL\ fend see H#rg. note (4) to C*. £»tf~8~b. and 
authors there referred to f and 1 Harg. Lew Tracts, 
405—7*; and 2 Ifarr. 1110. Doe d. Long *. Laming. 
See also Kfoore, 593. Clerke t>. Day. 

s 4 And 
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And we may observe, on this point, that, 
when an estate for life is limited to a per* 
son, and another is limited over to his 
heirs, or issue, if it should appear that by 
the words heirs or issue was meaned a cer- 
tain or particular person, with relation te 
the time when such limitation should take 
place, (as the death of the tenant for lift,) 
then such words shall be words qfpurcJm; 
but if the testator intended to compre- 
hend, by such words, a class or denomina- 
tion of heirs, and intended to embrace them 
indefinitely, then they shall be words of 
limitation (m). 

Rewriting g a i so jf fa en fi re use results: he being 

then in of his ancient use. 

« * 

[171] . F° r ^e use follows the nature of the 
land from which it springs; " as the 
shadow follows the body." 

And, therefore, if a person, seised of 

r * 

(m) See Harg. Law Tracts, 561. 1 Bro-Ch. &» 
ao6. Jones v. Morgan. 

fattd 
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land as heir on the part of his mother, 
make a feoffment, or levy a fine, sur cog- 
nizance de droit come ceo, S^c. without de- 
claring the uses to which it shall enure, 
the use results; and the heirs on the part 
of the mother shall succeed (w). 

m 

* f 

\ 

So the resulting use of gavelkind- lands 
shall descend to all the sons ; and of lands 
in Borough- English to the youngest (0). 

So a resulting use of cdpyholds shall 
follow the customary descent (p). 

So also of a trust (q). 

And, as the use shall follow the descent, 
so shall it result also according to the 

(») Co.IAtt. 12. b. N. (4). 13. a. N. (2). 2 Co. 
58. a. Beckwith's case ; and post, 1 81 . 1 85—7. 
- (0) See Robins. Gavelk. 78—9. b. 1. ch. 5. and 
authors by him cited. Bro. Feoffm. al. Uses, 32.; and 
see 2 Ves. 300. Fawcett v. Lowther. 

(p) See. Fawcett v. Lowther, ubi sup. See 22 Vin. 
Uses, (Y. 2L.)pL 6. i Watk. Copyh. 215* [328. 2d ed.] 

(5) Fawcett v. Lowther ; and 22 Vin. Uses, '(D). 
pL 7. Watk. Copyh. ubi. sup. f 

quantity 
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quantify cf the estate which the grantor or 
grantors had before in the lands: as if 
there are two joint-tenants for life, with 
the remainder over in fee to one of theav 
the use shall «o result; and they shall con- 
tinue in in the same manner. So of tenaat 
for life and reversioner (r). 

Trust So if the ultimate timitmtiem or a tatfft 

be to the right heir* of die person creating i, 
such heirs take by descent, white such trust 
emainues: for trusts are subject to the 
same rules as to descents, as legal* 
tates (s). But if such heir gain the kgi 
estate by descent or purchase, such trust 
estate becomes extinct (t). 

incidents A*& M the ultimate limitation (or *» 

follow the 

reversion. (r ) 2 q,^ ^ Beckwith's case, i Co. u* b ' 

Chudleigh's case, 

<*) 3 Pr. Wms> 713, Banks * Sutton. 736. Cowftf 
*. Earl Cowpen a Bla. Coma. ch» so. p. 837* » "* 
see 1 Atlc. 596. Hopkins v. Hopkins* s 4**» Sh 
Godolphin v. Abingdon. Ca. Temp. Talk. 3» ^ 
Glenorchy t>. Boeville. 
<*) SeethecaseofDoe(wifa^^Bakbv-M ifl 

Dougl 771. and post. 181, &c. . v 

vers0) 
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version) of an estate shall thus d esctndtotkc 
heirs of the part of that parent from zvkomit 
came, so shall its incidents: as, from 
the very nature of the thing, the incident 
shall follow, and be ruled by, its prin- 
cipal. 

m 

And, therefore, if A. seised in fee ex Rent 
parte materna makes a gift for life, or in 
tail, reserving rent, and dies without issue, 
the rent shall go to his heir on the part a£ 
his mother (u). 

So if he had had a rent-seek, and a dis- [173] 
tress was afterwards granted to him and Distress. 
his heirs, the distress should go with the 
rent, as an incident to it, to his heirs ear 
parte materna (*)• 

So if he has a house ex parte materna^ Estovers, 
and one grant to him that he and his heirs 
shall have competent estovers to be burned 
in »uch house ; these, though a new pur- 

v <u> €0. Lit*, is. h.utipost. 
(x) 8 G». 64* a.; *nd Co. Lift* 1*. k 

chase, 
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chase, shall go with the house, as appur- 
tenant to it, to his heirs of the part of bis 
mother (y). 

Condition. But a condition, it is said, shall not go to 

the heirs of the part of the mother, for it 
is not an incident: and, therefore, if such 
estate had been granted on condition, the 
heir ex parte patern a should have taken 
advantage of it ; but the heir ex parti 
materna might have entered on tiw, 
and enjoyed the estate (z). 

[173] Thus, so long as the estate which is de- 
rived ex parte materna continues, so long 
shall it descend to the maternal heirs; but 
if such estate be made to fix by purchasi 
in him who is heir ex parte materta, the 
estate so fixed shall descend to his h6irs 
on the part op his father, as before 
asserted. 

V 

(y) 8 Co. 54. a. 

(*) Co, Litt. is. b. Ploivd. 57. a. (where Montagu 
C. J. calls this " a cunning case.") 
But indeed the doctrine seems, justly qufestionabk» 

See Robim.on Gavelk.b. 1. c, 6; p. 121. and note* 

We 
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We will now, therefore, proceed to in- w hat »haii 

change the 

quire what act of the person, seised ex parte descent from 
materna, will fix the estate so derived, in to^he pater- 
him or his heirs by purchase, and, con* nallme; 
sequently, change the descent to the pa- 
ternal line ? 

\ •. * 

And to effect this, he must acquire, or New estate. 
give, a new estate : for if the person 
taking be in, in any wise, of the old one, 
he is not in as a purchaser: and, there- 
fore, its descent will no* be changed. 



As if the heir enter for condition broken, old estate* 
he is in of the old estate, and, consequently, 

BY DESCENT (fl). 

We will, therefore, consider the opera- [174] 

■ ■ ■ ♦ 

id) See Jtnk* Cent. .249. pi. 40. Co. Litt. 19. b. 
76. a, and 20$, a. and b* .1 Co. 95. a. 99.. a. jF. N. B. 

I43«Q- 

So of a copyholder who surrenders on condition; 

on its being broken, or fulfilled, (as the case may be,) 

he ijptay enter, and shall be in in statu qitoprius, with* 

. out a new adini^sipn or fine. See Co. Copyh. s. 56* 

Tracts, p. 1,28. : - Kitoh. Courts, 123, a* . (Fr. .edit*) 

Calth^o. 

tion 
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timi ©if kts deviser \m deed,- his fine, and 

> 

his recovery. 

Devise. And»first, as to A DEVISE. 

« 

And as to this, the law is, that 
WhenitshaH When a person devises such lands to lit 

not aiUer ths- • *. * * 

descent. «jg** &W3, WITHOUT CHANGITO THE 

•VBOTBB 6B QTHALFPY OF THE EAlfB* 

although he change them with debt? or etk 
mcuffibrmeeSi yet? the heir shall 1 be inn 
descent ; md the lands shall go, on k 
death without issue, to his heirs on the fabt 
or his mother (6): for tteseeflt* i*6- 
votirecL in law; 



\» 



(b) Lord Raym. 728. Emerson v. Inchbiri 
€29. Reading 11. Rawsterne, or Royston. Ceevf^ 
Hep, 19$ Oa. 86. ,8. CL UML 72 ■ Cd. 43. <** 
v. Smith. 2 Sftra. 1270. Allen v. Heber. 1 Uto* 
Hep. 20.S.CX 2 ^tf; 290. .-.FMnfcett ^ Pe* 0Bl 
* J3«w\ 879. Hurst & *L v. Earl of Wfoehel*** 1 '' 
2 JB/. Co»wi. 241 — 2. ch. 15. Co. Litt. 12. b- &# 
Dyer, 124. jrf. 38. 3 Leon. 26.; and see te* 1 ' 
Com. Dig. Devise, (K). and ffto, Devise, (P.*) 
Whereve* tha heir eoafcUake tiMMmatfv***** 
tfte wilt, the devise shall not operate. See Ity#> # 
b. p/. 6. per Sauadeis, G* J. [Stee also 1 Ru***' * 
jiidfer*. 630* Doe A Pratt & <d. v. Timins fcrfl " 
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And it is- the same as fo copyholds, 
notwithstanding they pas* by surrender; 
for such surrender, and the consequent ad* [175] 
mission, will not make a, new estate (c). 

And the old cases, (1 CW. 161.) that if 
a man devise to his heirs in fee upof* con- 
dition, the heir shall take by purchase; 
andr the opinion in 2 Mod. that if a ma& 
devise to hi& heir, paying 30/. the heir 
shall take by the will, and not by descent ; 
, are (said to be) unintelligible, and ill-re- 
ported, JFbr if a man devise hinds' to his 

httPi GKAROEX* WITH A RRNT ISSUIlfO 

out op thkm>, ih& heir shail fake b? rvfr- 
And it is not ia the election of the heir 

(c) See i Strdnge, 487. Smith v. Trigg; and 
Fearne, 49. (3d edit.) 87. (4th edit.) [67. Butl. ed.] 
See also Hurst. v. Morgan, B. 28 Geo. 2. 1755, in 
Chant. & on Certif. from B. R. 27 Nov. 1759. 1 Watfo 
4m Copyh. 193. 2d edit, and 1 Barnew. 8> Alders. 530. 
Doe d. P^tt 8c a/, v. Timins & a/.] 

(d) Clark and Smith, Corm/ns's Rep. 72. ca. 45,; 
and Cro. EK*. 833; pi 2. and 919. jp£ 14. Hayns 
worth «. Pretty, Ace. 

to 



* 



ESSAY ON THE CU|i 

to be in by purchase or by descent; fcl 
the law casts the descent on him imm&] 
ately on the death of the ancestor* and 
devise is absolutely void. Besides, coi 
the heir, by his election, have taken 
purchase, he would have defeated bis\ol 
of many emoluments of his seigniory, w 
deprived the specialty creditors of his;& 
[176] cestors of the fynd which was answerabk[ 
for their demands : for till the statute & 
Will 3. the devisee was not chargeable^ 
even that statute does not affect our present 
subject (e). Indeed, the cases on this point 
go apparently upon the supposition \^ 
the heir has no election; and consider the 
devise as absolutely void, as having " no 
operation at all/' and not as being depen- 
dant upon the will of the heir (jf). 

Bui 

(e) See 2 Strange, 1270. Allen v. Heber • atxdw 
also 1 Lord Raym. 728. Emerson v. Inchbird ; a» 
2 Burr. 1106. Long v. Laming. 

(f) See the cases of Reading and Royston, and AH ' 
v. Heber, ante and post. ; and Hob. 30. 1 Freem. 24 ! 
pi 263. Brittane v. Charnock; and see Pow 
en Dev. 427. 430, 1 Strange, 491. Smith v. Trigg 

3 Z*' 
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Q{ But if the devisor alter the estate, When it 

shall. 
m JLNB LfMIT IT DIFFERENTLY FROM 

WHAT IT WOULD HAVE DESCENDED TO 

the heir, the heir shall take, of course, by 
purchase; it being another estate; 
which must descend from such heir, as the 
first purchaser, to his heirs on the part 
of his father (g). 

And, therefore, if a person seised in fee 
devise his lands to his eldest son in tail, 
f th« son, though heir at law shall take by [*77] 
i> purchase ; for it is a different estate from 
thg* which would have descended to 
it him (A). 



& 



And if the devisor had been seised ex 
parte materna; or if a mother had so de- 
vised to her son; as the devisee would take 

3 Leon. 11 8. Ca. 167* BashpooPs case. 4 Leon. 35- 
S. C. and see Butl. Continuation of Harg. N. (1). 
to Co. Litt. 64. a. (Sect. v. (3)—). 

(g) See the references in note (6), p. 174. 

(A) Trim. 3 Hen. k VI. pi. i. fol. 46. a. Plowd. 
£45* b. ; and see the case of Wills v. Palmer, 2 Bla. 
129.687.; and 5 Burr. 1615. 

t such 
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such entail as a purchaser, should he 
afterwards suffer a recovery, the feeje 
effected would descend to his heirs on ik 

part OF HIS FATHER (*)♦ 

So whenever a person, seised in fee, 
devises an estate to his heir at law and Kmto 
a remainder over, the heir shall take by the 
devise and be in by purchase (&). But '£ 
on the other hand, he had devised the 
particular estate to a stranger and the re- 
mainder over to the heir in fee, the heir 
should be in by descent (/). 

Note then, the difference when the heir 
takes a particular estate and the ultimate 
limitation be to a stranger, and when the 
particular estate be to a stranger and the 
ultimate limitation to the heir at to* 
The estate taken by descent must be the 
old fee; but the ultimate limitation to 1 

(0 See post . p. 1 87. ; and case of Martin tn Stracton, 
/ 1 Wils. 66. 

(*) See Bro. Devise. 4. and 41. ; aad ante, Ca*e of 
Wills atod Palmer. 
(J) Ante,?- 169*174. * 

strange 
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1 

stranger necessarily prevents the prior one 
to the heir from being a fee ; and, conse- 
quently, that so taken by the heir must be 
a different one from that which was in the 
ancestor. Whereas, if the ultimate limi- 
tation be to the heir at law, it must be 
part of the old fee, undisposed of; the 
devise being void ; as conveying the same 
estate (in point of qua&ty) as thai which 
would have descended to him, and which 
was once in the ancestor (m). 

So, in the case of an executory devise ; 
the heir at law shall take the estate by de- 
scent until the contingency arise ; for until 
that event, the fee is not affected ; and, 
consequently, the same estate which was in 
the ancestor devolves to the heir (ri). 

So if a person has several daughters, 
who would be his heirs at law, and devise 
to them in fee, they shall take as pur- 
chasers. For though they would have 

(w) Ante, p. 175 — 6. 

(n) Ante, ip^ $4- 1 mdpost. 179. 

t 2 succeeded 



276 ESSAY ON THE Ch. 5. 

* 

succeeded to him as his heir, yet that 
would be in parcenary; whereas here they 
take in joint-tenancy or common (o). 

So where A. having two daughters, (one 
of whom died, leaving a son,) devised his 
[178] land to the son of his deceased daughter; 
the son took as a purchaser. For, 
" by this devise there was an alteration of 
the estate; for if the land had descend^ 
both the daughters would be but one heir, 
and would take as coparceners : but when 
a devise is made of all to one, or the sob 
of one, of thfc daughters, then the devisee 

(o\Cto. Eliz. 431. P/.36.5 and see Godb.fo, 
363. ca. 455, Taylor & Hodgskins; and ante, p.i5°- 
note (d); and post, note (y). 3 Atk. 731. Wgden 
v. Vallier. [So where a person devised certain estates 
to trustees in fee, upon trust to sell and pay &fa 
&c, and after payment thereof to pay and apply " ** 
rents, 8cc. to A. for life, and after his decease defied 
the said estates to the heir or heirs at law of B. in» e f> 
and directed the trustees to convey accordingly 1 
was held, that the co-heirs of B., notwithstanding^ 
were also co-heirs of thrf devisor, took as joinMenafl* 
by purchase, and not as coparceners by descent. 
15 Ve$. Jun. 365. Swaine ?♦ Burton.] 



Ch. 5- LAW OF DESCENTS. 

takes by purchase in a different manner 
from what would be, in case the land had 
descended (p)." 



^77 



So if a person has several sons, and, 
being seised of lands in gavelkind, devise 
to them; they would take by purchase, 
as joint-tenants, or as tenants in com- 
mon (q). 



So if one seised of lands at common-law, 
devise them to his eldest son and a stranger, 
it is a good devise; and they shall take 

AS JOINT-TENANTS (r). 

But 

(p) Com. Rep. 123. ca. 86. ; and 2 Lord Raym. 129. 
Reading v. Royston. 

{q) Moore, 864. pi. 11 go. Sparke v. Purnell. See 
Robins, on Gavelk. b. 1. c. 6. p. 126 — 7. and authors 
there referred to ; and see also 2 Burr. 1100. Long 
v. Laming ; and 1 Hen. Bla. Rep. 1 — 5. E. 28 Geo. 3. 
Dally v. King ; and see 3 Ath. 731. Rigden & al. v. 
Vallier. 

(r) Godb. p. 94. ca.y 105. and see 1 Hen. Blackst. 1. 
Dally v. King. 

So if a father had enfeoffed his son and heir an(i a 
stranger, with remainder to the heirs of the son *, the 
son should have takw by purchase for the benefit of 

T3 Ae 
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But if the testator devise to his son and 
a stranger, or to two or more of his sons 
(one only being .his heir) in Common, it 
should seem that the son being heir at 
law shall take his portion by descent. 

For, as Mr. Feame remarks (s), and I 
think very justly, if we suppose a testator 
to devise a moiety or any other share rf 
his real estate to a stranger, making no 
disposition at all of the remaining ufl& 
vided share, such remaining undivided 
share would, of course, descend to to 
heir at law, and he must hold in cotnmd* 
with the devisee of the undivided share 
devised. It is clear, therefore, he adds* 
that an heir may take by descent, as tern 
in common with' a devisee, an undivided 

the stranger; though, had it not been for the Strang^ 
it would have been deemed a mere collusion for w 
purpose of defrauding the lord of his worship. 
Danby. Pasch. 33 Hen. 6. pi. 6. foL 15. b. 

So a devke to A. for life, with remainder to 
right heirs of the testator and of B. ; and B. die in 
life-time *f A. the heirs would take as joi*** 801 * 1 ' 
See j B&IL Rep. 317. 

(1) PtftfA. Jfbrifei* 130— a, ^ t 
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part of the estate, which his ancestor was 
solely seised of: and it should, therefore, 
seem to be immaterial, whether the' share 
he would so take be expressly devised to him, 
or left unnoticed by the will; for if ez- 

■ 

pressly devised he would take it in com* 

mon, and, if not noticed, he would take 

it in the same manner; and a devise to two 

$s tenants in common is, in effect, a devise 

of one undivided part to one 9 and of an* 

other undivided part to the other; so that 

under such a devise to an heir and another* 

as tenants in common, the heir takes as if 

erne undivided moiety were devised to the 

other, and the residue to himself; that is, 

in the same manner as if no disposition 

at all of such residue had been expressed 

in the will ; in which case he would have 

taken by descent; and, therefore, the 

same estate being devised lo him in such 

- residue as he would have taken by descent, 

the general rule, respecting devises to an 

heir, seems to extend to it f 

t 4 "It 
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" It has, indeed, been held (<), ..that a 
devise to the heir and another, makes the 
- heir a purchaser; but that seems, says Mr. 
Fearne 9 to be on account of the joint- 
tenancy and benefit of survivorship to the 
stranger. And it appears that, under a 
devise to two co-heirs (u), they take as 
joint-tenants by the will, and not byfc 
spent ; and so in a devise to them in wnrnm, 
they take as tenants in common, and not 
by descent. But, it is evident, under either 
of these tenures, they take every part of 
the land devised in a different manner than 
by descent; whereas, in the case of a de- 
vise to the heir and another, as tenants w 
common, the heir seems to take the $<$ 
devised to him just in the same manner as if 
it had been left to descend to him, an4 
v consequently, that no obstacle would arise 
as to the eldest son's taking his mouty ty 
descent ; and, consequently, if the testator 
had had the lands from his mother, that 

(0 Ante, (p). 178. (r). 

(«) See ante, p. 177. (0). and 178. (q). m 

such 
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such mmety would descend from the eldest 
son to his heir on the part of his paternal 
grandmother/' 



So where one devised to his son and 
heir, " but in case he died without issue; 
not having attained twenty-one/' then 
over: the son attained twenty-one. By 
Henley, Lord-Keeper, " the eldest son 
took by devise, as having, under the 
will, a different estate than would have 
descended to him : the one being pure and 
absolute, the other not/' And reference 
was made to the case of Allum v. Heber, 
Lutw. 797; and 1 Salk. 241 (x). 

But in the case of Hinde v. Lyon (y), 
where a devise was " to the wife till the 
heir should be of the } age of twenty-four 
yeais, and that at that age the heir should 
have the lands to himself and his heirs for 
ever; and that when he should come to 

(x) Ambler, 383. Scott v. Scott. [But see as to 
this case, 1 Barnew. fy Alders. 542. 547.] 

(y) Dyer, 114. a. pi. 38. 2 Leon. 11. 3 Ibid. 64. 
70. and see 3 Leon. 118. Bashpool's case. 

the 
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■ 

the age of twenty-four years, the wife 
should have the third part during her life: 
and if the heir died before the age of 
twenty-four years, 4hat then the lands 
should remain to the wife during her fife, 
with remainder, after her death, (if the 
heir had no issue,) to the daughter of the 
devisor in tail, remainder to the right 
heirs of the devisor ;' it was adjudged that 
the heir,, having attained twenty-faff* 
was in by descent. 

In this case, therefore, the heir wai aot 
to take till he attained twenty-four; bet, 
80 soon as he would hava taken, he wodd 
have taken the absolute fee, (not a base-fa 
as in Scott v. Scott) ; and as he would have 
taken an absolute fee under the wiB, it 
would have been the same estate as te 
would have taken without the will; and, 
consequently, he would be in by descent, 
as of the worthier title. 

*>««*• , And as to a deed, the law is, that 
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* 

j&person can not raise a fee-simple fo Fee-simpfe. 
his own right heirs, by the name of heirs , as 
a purchase, unless he parts with the 

WHOLE ESTATE (z). 

m 

Neither can he make the heirs of his Feo-taiL 
bopy to take by purchase, by conveyance 
AT common-law (a) : 

■ * 

As if lie limit an estate to A. for life, [180] 
with remainder to the heirs of his own 
body ; such remainder is void. 

But if it had been by way of use, as Use. 

to A* and his heirs, to the use of B. for life, 

with remainder to the use of the heirs of 

the body qf the donor ; the heirs of his 

body would take by purchase (b). 

Yet 

<*) Co. JMt. au. b # Dyer, 15&. pi* 24. Hob. 30. 

1 Vent. 372. 1 Pr. Wms. 359. 387. 2 Atk. 57. 

2 Bla. Rep. 687— 9. 

(a) Co. lAtt. 82. b. Brooke, Done, 32. and Taile, 
11. Dyer, 156. pi. 24. 2 JBfe. Rg>. 687. and 

1 Fearne, 67. (4th edit.) [51. ButiL ed.] 
(6) See CartA. 272 — 4. 1 Fearne, 67. and 1 \&~- 

1 1 9. (4th edit.) [51 . & 86, 87. Butl. ed.] 
But note; in order to make the heirs of the body of 

the 
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Heirs gene- Yet had the remainder been (or had 

there been a subsequent remainder) to 
his heirs general, they would have 
taken by descent and been in of the 
old estate (c). 

Parting with But if the grantor part with his whole 
•state. ° e estate, and then a limitation be either to 

his heirs general or special, such heirs shall 
take by purchase ; for here the reason 
fails : the limitation cannot be considered 
as the reversion; for that is always a port of 
the estate granted which remains in ^ 
grantor (d): but where the wholes 
granted, there is nothing which can re- 
main in him ; and, consequently, there 
can be no reversion ; for if there he a 



the grantor or donor to take by purchase ; the 
must be so limited as to exclude the presumption 01 
an implied life-estate in such grantor ; as, otherwise, 
&uch limitation to the heirs of his body may fix to"* 
ancestor, and so the heirs be in by descent. Seeflflfo 
^4— 5.; and the case of Wills v. Palmer in s * 
Rep. 687. ; and 5 JSurr. 2615.; and 1 Fearne, 54^ 
(4th edit.) [44, & seq. Butl. ed.] 

(c) See ante, p. 169. 

(d) Co. litt. 22. b.; 2 Bla. Comm. 1^5. ch. U« 

reversion 
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reversion left, he has not granted all. [181] 
If* therefore, a person grants to A. and his 
heirs for ever, (in fee-simple,) he can have 
no reversion left in him; and so any estate 
limited afterwards to him or his heirs 
must be a new estate, and taken by pur- 
chase. 

As if A. seised ex parte materna, make a Feoffment 
feoffment in fee, and take back an estate feoffment. 
to him and his heirs ; this is a new pur- 
chase : and if he die without issue, his 
heirs on the part of his father shall in- 
herit (e). 

" But this must be understood of two Use. 
distinct conveyances in fee: the first 
passing the use as well as the possession to 
the feoffee, and so completely devesting 
the feoffor of all interest in the lands ; 
and the seoond re-granting the estate to 
him." 

(e) Co. Ldtt. l*. b.; and see Brooke, Liv. if Ouster 
k Maine, pi. 61 . 

" For 
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- u For if in the first feofiment the use bad 
been expressly limited to the feoffor and 
his heirs, or if there was no declaration of 
uses and the feofiment was not on such 
consideration as to raise an use to the feo£- 
fee, and consequently die use resulted to 
[102] the feoffor ; in either case he is in of his 
ancient use, and not by purchase (f)" 

But I conceive that, before the statute 
of 27 Hen. VIII. c. 10., it was by no 
means requisite that the use should pass to 
the feoflee on the feoffment, so the legal 
estate was devested out of the feoffor- 
For though the use was not conveyed by 
the first feofiment to the feoffee, but 
resulted or was expressly limited to the 
feoffor or his heirs, yet, that on the n- 

(/') Hargrove's note (2) to Co. IAtt. 12. b.; and 
see Ca. IAtt. 13. .a. and $3, b. Serjeant Gartheuf* 
Readings on the Law of Uses, in the Collect. Jviid. 
toLi. p*87°* 376-^7.; aad see also « Co. 58. a.; 
and Brooke, Liv. fy Ouster le Maine f 61. — Fine to A. 
to the use of him and his heirs, to make him tenant to 
pracipe for suffering a recovery, which was to enure 
to the use of the Cogmzor and his heirs : — the old use. 
, See 2 Salk. 491 . Abbott v. Burton. And see 5 Durnf. 
# East, 107. in note. 

enfeoffment 
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enfeoffment by the feoffee* the feoffor would 
have been in of a new estate, and so the 
line of descent have been changed (g). 

_ ■ 

For, although silch use so limited or re» 
suiting to the feoffor, even before the sta- 
tute (A), would have been die ancient we* 
jet if the legal estate was afterwards con- 
veyed to the cestny que use, it would have, 
certainly, vested in him by purchase, and 
have gone to his paternal heirs. For, 
though the use was the old use, the leggi 
estate would have been a new me ; it having 
before passed entirely from the feqfibr. 
And, on the re-conveyance to him, the 
old use would have been extinct: in the 
same manner as a conveyance of the legal 
estate by a trustee would, at this day, 
vest in the cestuy que trust as a purchaser, 
and extinguish his equitable interest; as 
we are about to notice. 

Thus, if an estate, descended ex 

(g) See Cart hew, 141. Rice v. Langford; and see 
also Hale's Cotnm. Law, *l6q. ch. 11.; and 3 Ves. Jun. 

339- 34*» Selby v. Alston. 
(A) See 1 Co. 100. b. 

matema> 
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materna, be conveyed to A. and his heirs, 
to the use of him and his heirs, upon cer- 
tain trusts; and the ultimate limitation of 
such trust be expressly made, or a portion 
be unlimited, and so result to the person 
conveying, or his heirs, such trust, so li- 
mited or resulting, will be part of the old 
estate, and go to his heirs by descent (i). 
For though the grantor thus devests him- 
self both of the legal estate and the iise (&), 
yet the beneficial interest appertains (when 
not otherwise disposed of) to the person 
who would have been entitled to the legal 
estate if it had not been conveyed (I); in 

(t) See Bro. Feoffm.aL Uses, pi. 32. 22 Vin. 185. 
Uses, (D). For trusts are subject to the same rules, as 
to descents, as legal estates : See 2 Pr. Wms. 713. 
Banks t>. Sutton. Ibid. 736. Cowper v. Earl Cowper. 
2 Bl. Comm. 337. ch. 20. See also Rep. Temp. Talb. 3, 
Lord Glenorchy v. Bosville. 1 Atk. 596. Hopkins ». 
Hopkins. 

(ft) 1 Atk. 589. 591. Hopkins v. Hopkins; and 
Ibid. 622. Hawkins v. Chappel & al. Rep. Temp. 
Talb. 165. Robinson v. Comyns. Carth. 272. Tippen 
v, CQsin. Comyns 1 s Rep. 242. Daw v. Newborough. 

(/) See ante, p. 169, (d). and Co. IAtt. 272. b. 
2 Ves. 304. Fawcett v. Lowther. Carthew, 141. Rice 

v. Langford. 

the 
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the same manner as the use would have 
done before the statute on the conveyance 
of the legal estate. And as a trust now - 
is what a legal estate then was(m), it must 
follow that, as such use, whether ex- 
pressly limited or resulting, was the an- 
cient use, a thing collateral and annexed 
in privity to the estate of the land, and 
to the perspn touching the land (n) f and 
so, as it were, a portion of the old estate, 
such trust, so limited or resulting, must 
be a portion of the old estate also. 



But, if such trust estate descend ex parte 
materna, and the legal estate be afterwards 
conveyed to the cestuy que trust, he shall 
take such legal estate by purchase; and, 
consequently, it shall go, on his death, 
to his heirs on the part of his father: and 
the trust estate shall merge in the legal 
when they both become fixed in him. 

(m) 2 Atk. 150, Lloyd v. Spillet ; and see Co. Hit. 
172. b.; and Butl. note (a.) to Co. Ldtt. 171. b. 
1 Atk. 591 . Hopkins v. Hopkins. 2 Bla. Comrn. 336. 
ch. 20. Carthewy 141. Bice v. Lang ford. 

(») Co. Ltit. 272. b. 
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As where a woman conveyed an estate 
to trustees in trust to permit her to receive 
* the profits during life; and (after several 
mesne limitations of such trust) in trust 
for her right heirs. The trust descended: 
[183] and afterwards one who was her heir, as 
to a moiety of the premises, had the legal 
estate conveyed to him by the trustee: 
and it was held that the legal estate tested 
in him by purchase, and that it should 
descend to his heirs on the part of ite 
father, and could not follow the old use (0) 

For as to heirs ex parte patema wl in- 
terna, it does not appear tliat an heir of 



(o) See the ease of Doe on Dm. of Balch v 
or Pott, in Dougt, 773, 774. 777.; swdpost. 191* 

So, before the statute of uses, if a person enfeoffed 
another to the intent to pay his debts, and tto to 
re-enfeoff his own heirs 9 upon such enfeoffing 

the heir should not have been in ward ; and* ^ 

i_ Sue 
sequently, would have been in by purchase. ^ 

Brooke, Garde, 5. 

Thus, whether we consider this to have been a** 8 
or trust, (See Sanders on Uses, 9. 14. 18*) 1 ci * e T> 
that, on the re-conveyance of the legal estate to t* 
heir, it vested in him as a purchaser. 

out 
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one sort has been ever held, even in 
equity, to be as a trustee for an heir of 
the other ; but, when the legal and trust * 
estates concentre in the same person, the 
trust estate becomes absorbed in the 

legal ( p). 

♦ 

And,uponthe same principles, it should 
seem that if lands be mortgaged in fee, and, 
after forfeiture, be re-conveyed to the heir 
at law, although the heir at law took the 
equity of redemption by descent, yet that 
the legal estate must, on such re-convey- 
ance, vest in him as a purchaser (q) ; and^ 
consequently, go to his heirs m the part of 
his father: for a mortgagee is, till fore- 
closure, considered, even in equity, as a 
bare trustee for the mortgagor, as to. the 
inheritance of the premises (r) ; and we 
have shown above, that, onthe conveyance 

(p) See DbugL 779.; andpost. 191. See also Cos. 
Temp. Talb. 164. Sir John Robinson v. Comyns. 

(y) See the case of Benson v. Scott as reported in 
12 Mod. 49. and 7 Durnf. # East, I03. Doe d. 
Hannan & Ux. v. Morgan. 

(r) 1 Atk. 606, 

U 2 of 



% 
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of the legal estate by a trustee to the ce% 
que trust 9 such legal estate shall vest in him 
by purchase ; when his equitable interest 
will be merged. 

And here it may not be altogether use* 
less to remark, that a consideration is not 
requisite to change the descent from the 
maternal to the paternal line ; as in the 
cases of feoffment and re-enfeoffinent;- 
Fin^ sur done, grant, Sf render, &c. (s). 

%"** If a person so seised make a feoffment 

in fee, reserving a rent -to him and his 
heirs, the rent shall go to his heirs «r 
parte paterna (t). 

But otherwise of a rent reserved on * 
grant of such estate for life or in tail(vj> 
for, on such grant, the* reversion was 1$ 
in the grantor, which must descend to w 

(*) Sees Atk. 150. Lloyd v. Spillet. JBro.G** 
5* 93.; and Carth. 141. Rice v. Langforjd. 
(0 Co.IAtt. xa.K 
(u) Co. Litt. is. b. and ante, p. 171. (**)• 
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\ 

heirs on the part of his mother ; and the rent [184] 
shall follow such reversion as its incident: 
but when the grant was in fee, there was 
no such reversion to which it could attach; 
and, consequently, it must be considered. 

substantively as a new* estate. 

«». 

So if , A. having a lease to her and her Lease for 
heirs for lives, devise it to hei^ daughter, 
and afterwards the lease be renewed; this 
last is. a new lease, and, as such, shall 
descend to the heirs on the part of the 
father (x). 

Thirdly, as to a fine. Fine. 

A fine levied by tenant in tail 
affects not the reversion or remainders over, 

WHEN IN ANOTHER PERSON (t/). ' 

But if HE HAS THE FEE IN HIMSELF, 

(x) Precedents in Chancery, 319. Mason v. Day; 
and 1 Atk. 480. Pierson v. Shore. 

(y) (So they claim within the time prescribed.) 
1 Cruise, 208. Co. Litt. 37a. a. , ' 

u 3 the 
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the fine extinguishes the estate tail, mi 
brings the reversion into possession (2). 

And, consequently, this being the old 
fee, if it had descended ex parte materm 

before the levying of the fine, it must do 

> , 

so afterwards ; as the fine does not affect it 
otherwise than by bringing it into pos- 
session : 

(z) 1 Cruise, 274. Carth. 257. 261. 

But this must be understood of a fine with prock- 
nations : for a fine without proclamations, though it 
will work a discontinuance, will not destroy an estate 
tail. See 3 Co. 86. a. Bull. N. P. 229. 1 Cr* 
151. 

Though a fine shall be intended to hare been levied 
with proclamations till the contrary be shown. 3 ^ 
86. b. 

But if this intendment be rebutted, then it will be 
necessary to prove the proclamations, (as they ram 
be proved to bar a stranger). Bull. N. P. 229 

And note; that the statute 4 Hen. 7. c. 24. 
not extend to fines levied in courts of ancient demesne; 
and, therefore, though fines levied there will cause a 
discontinuance, they will not bar an entail, unle# ty 
special custom. 1 Salk. 339. Hunt v. Bourne. J* 
Cent. 87. pi 68. Ovist on lines, 93, 175* * Wctk ' 
Copyh. 41. [43. 2ded.] 
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I/nleSS it be A FINE SUR DONE, GRANT, Grant $ 

& render: for if a person, seised ex 

PARTE MATERNA, levy SUCH FINE, it 

mil operate as a feoffment and re-enfeoff- 
ment, and give hint a new estate ; which 
shall) consequently, descend to his heirs on 

THE PART OF HIS FATHER (fl). 



But it must be observed that, although 
on a fine sur done, grant, & render, the 
uses rendered to the cognizor are new uses, 
because the estate has passed to the cog- 
nizee; yet, as such fine is a double fine, 
comprehending the fine sur cognizance de 
droit come ceo, &c. and that sur concessit, 
the cognizee takes his estate by the fine 
sur cognizance, &c. and the estate or uses 
so rendered by him, is a portion of, or are 
served by, that estate; and, therefore, in 
case such estate be not wholly rendered to 
the cognizor or a stranger, but a part be 
also limited to the cognizee or his heirs, 
such part is a portion of the estate so 

(a) Carth- 140. Bice v. Lapgford. Dyer, 311. 
pi 84. 

u 4 taken 
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taken on the fine emit ieo> &c. ; and, con- 
sequently, the uses so limited on the fine 
sur concessit to the cognizee or his heirs, 
are not new uses, but must be considered 
as his old reversion : as if a fine be levied 
to baron and feme and the heirs of the 
baron, and they grant and render, by the 
same fine, the same tenements to the cog- 
nizor for the term of the life of the baron, 
remainder to a stranger for life, with re- 
mainder to the heirs of the baron; tfie 
heirs of the baron shall take by descent, 
and not by purchase ; the portion, so ul- 
timately limited, continuing in the baron 
. as his reversion, and not rendered by the 
cognizor, as the estate taken by hi© 1* 
renderedby the cognizee (b). 

So if the render be in tail, (i. e. of a 
portion only of the estate,) the cognize 
shall have the reversion to his own use (c)» 

(6) See JDyer, 237. 1?/. 31. Bromley v. Bennet; and 
Pasch. 15 Ed. 3. there cited. 

(c) See Moore, 46. pL 138 ; per Dyer, quod Bed** 
l; auters Sergeants Concetserunh 

Hie 
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The fine mr done, grant, $ render 9 is, Sur cogni- 
however, the only sort op fine which e ' ** 
gives a new estate : for if a person, 
seised ex parte matema, levies a fine mr 
cognizance de droit, come ceo> &c. and 
either makes no declaration of the uses, 
or declares it to be to the use of himself 
and his heirs, the lands will still descend 
ex parte maierna ; because it is still the old 
use ; which, consisting in trust and confi- 
dence, will follow the nature of the land, 
and will descend as the land would have 
descended if no alteration had beenmade : 
and it is totally immaterial whether the 
use be expressly declared upon such fine, [186} 
or permitted to rise by implication (d). 

Fourthly, as tO A RECOVERY. Recovery. 



A common recovery is now considered ** » common 
merely as " a form of conveyance/* or 



(d) 1 Cruise, 71. And see also Carth. 140—1.; 
Chetwynd on lines, sec. 12. p. 84. and Barnes, 46%. 
Armstrong d. Neve & aI K t>. Woolsey & a/. 

common 
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common assurance (e) ; and, therefore,^ 
no uses be declared, nor any raised to the 
recoveror, its operation is the same, as to 
this point, as a feoffment or fine. Each 
of these conveyances passes a fee(/); but 
the fee effected by either is immediately 
Use. to the use of the person conveying (if such 
appears the intention of the parties (g)—)l 
and as he is thus in of his ancient use, and 
the statute uniting the possession to it, be 
is considered as in of his om> est^m; 
and, consequently, the descent remains as 
before. 

[187] Thus if a person, seised ex parte matern* 
By tenantin IN ^^B,siiffers a recovery, and no usesbeder 

dared, nor any consideration appear to raw 
them to the recoveror, the use results; 
or if the uses be declared to the recoveree and 

(e) See 1 Wib. 73. 1 Burr. 115, 116. 1 Co. lfrk 
Cro. Jac. 643. pi. 3. Hob. 28. 

(/) See i Burt. 92. ; and ante, Of Feoffinent and 
Fine, p. 179. 184. 

And see Hob. 322— 3. 

(g) See Gilb. Rep. 17. and note; and Dougl- *6- 

fa 
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his heirs, he is in of his old estate, 
which shall continue to descend as if no 
recovery had been suffered (A). 

But, if A TENANT IN TAIL, Seised by By tenant in 

descent ex parte materna, suffer a reco- figBl 
very, the fee effected by such recovery shall 
descend to his heirs on the part of his 
mother: but if he took tub estate tail 
by purchase, or by descent ex parte 
paterna, the fee so effected shall go to his 
heirs on the part of his father: and 
this whether the lands be freehold or 
copyhold (i). 



(A) 1 And. wj.pl. 173. Dowlman's case. Hob.vj. 
9 Co. 7. b. Dowman's case. Dyer, 146. pi. 70, 
71, Villers & Beaumont. 2 Brownl. 171. Holies v. 
Osborne. Cro. Jac. 643. Ferrers & ul. v. Fermor 
& aL Gilb. . Rep. 16. 18. 1 Ath. 9. in Stapilton t>. 
Stapilton. 9 Mod. 1 72. Lord Derwentwater's case, 
1 Wils. 74. 

(i) 1 Wils. 66. Martin d. Tregonwell v. Strachan 
8c al. 4 Brovm's Ca. in Pari. 486. S. C. 5 "Dwrnf 
if East, 104. Roe d. Crow v. Bald were &n/. 

If 
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[190] If a, fine and recovery be for a parti- 
One convey- q^Iqx purpose, the several deeds, fine, 

and recovery, shall be considered as oy* 
conveyance, and neither be permit- 
ted, by its peculiar properties, to operate 
to the destruction of the intent of the 
parties (k). 

As where bafron and feme covenanted to 
levy a fine of lands descended to the feme 
from her mother, which was levied ac- 
cordingly, and a recovery afterwards suf- 
fered; it was held, that the deed, fine, 
and recovery made but one conveyance; 
that the estate moved originally from thi 
cognizor, (which, in this case, waaffe 



conveyance. 



16. Vin. 138. (ft) s Co. 75. Cromwell's case. 3 Atk. 748. Parsons 
SnvevSTe. *• **«*"**• Gilb. Rep. 1 7. Lord Altham v. Earl of 

Anglesea. Cro. Jac. 643. Sir John Ferrers & & * 
Sir Richard Fermor & at. 2 Burr. 1131. Selwyn* 
Selwyn. 1 J. Blackst. Rep. 222. 251. S. G; «■* 
l Ibid. 605. Roe <t. Noden v. Griffith. 5 Burr- *7 8 7' 
Vaughan d. Atkins v. Atkins. 

ftmY 
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feme (J) — ): and that what the cognizor noil 
had not parted with was still in such cog- 
nizor ; and, therefore, so much as was not 
declared of the uses upon the recovery 
, was still to the old use ; the nature of the 
' common recovery being but as an instru- 
ment for raising the use (m). 

« 

And lastly, when the legal estate Merger ef 

, 7 • /• • 7 . . the equitable 

descends in jee-stmple ex parte materna, estate in the 
and the equitable estate ex parte kgalf - 
paterna, or vice vers&, the equitable By descent 

of the legal 
ESTATE SHALL MERGE IN THE LEGAL] fee; 

and both shall follow the line through which 
the legal estate descended (n). 

So 

(I) 2 Co. 57. b. Beckwithe's case; 77. b. Crom- 
well's case ; and Dougl. 44, 45. Hurd v. Fletcher 8c al. 

(m) Abbot v. Burton, 11 Mod. 181.; and in 14 
Via. Abr. Heir, (W. 2.) pl r 6. Com. Rep. 160. S. C; 
and See 5 Com, Dig. 582. Uses; (D. 2.) and 2 Co. 58. b. ; 
and Cro. Jac. 643.pl. 3. 

(n) Dough 771 — 780. Goodright lessee of Alston 
v. Wells & al. 1 Brow. Ch. Ca. 363. Wade v. Paget. 
3 Ves. Jim. 126. Philips v. Brydg$s; and Ibid. 339. 
Selby v. Alston. 

So 



/ 



302 ESSAY ON THE Ch. 5 

By purchase. So also if the equitable estate had de- 
scended ex parte materna, and the heir 
had the legal estate by purchase, the 
equitable estate would merge and be utterly 
extinguished in the legal; which would, 
[192] of course, go to the heirs <m the part vfth 
father (0). 

Pmtttua And, by Willes, J. " when the ques- 

$££"' tion is between those of the paternal and 

So the possession of lands was incompatible with an 
use issuing out of them ; and, therefore, on thecflfoy 
que use's accession to the lands, the use ceased,^ 
was absorbed in the legal estate. Plowd. 44. 

And it is said that, if one have lands on the partot 
lus father*, and a rent out of the same lands on the 
part of his mother, the rent will become extinct; 
and cannot be revived or divided, -though be &e 
without issue. 18 Viner, 495. Rent, (£.) pi* 9» ^ 
Co. LitL 149. b. 

(0) Dougl 771, Goodright d. Alston t>. Welb fc^ 
and Doe d. Balch v. Putt, or Pott, cited; *&**> 
182. 



* In fee :— t'or if tenant for life purchase a rent m 
it will only be suspended during his life. See ZA *"*' 
309. b. pi. 15. 

those 
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those of the maternal line, the law always 
gives the preference to the former (p)" 

And, by Buller, J. as " where two Two titUs. 
titles unite, the party shall be in of the 
best," and as the clear legal fee-simple is, 
in , these cases, the best, the party shall 
therefore be in of it (q). 



(/>) Dougl. 778. 



(q) Ibid. 779. 
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APPENDIX. 



Of the Distribution of the Personal Effects 

of an Intestate. 

IF the intestate leave a widow and Wife, 
children, the widow shall take a third * 
part of the surplus of his effects. If 
he leave no children, she shall have a 
moiety (a). 

But the statute does not extend to Husband. 
the estate of a feme covert ; and, there- 

(a) Stat. 22 & 23 Car. 2. c. 10. s. 5, & 6. 

And note; the widow takes as widow, by the ex- 
press words of the statute, and not as being of kin ; 
for a wife is (as such) of no kin to her husband. See 
3 Atk. 761. Worsley v. Johnson. 

x fore, 
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fore, the husband is entitled to her el 
feet* (6). 

Children. If the intestate leave children, his ef- 

fects, (i. e. the whole if he leaves no 
widow, or two-thirds if he does leave one*) 
shall be equally divided among his chil- 
(i) dren(I) (c); whether male or female; 
whether by the same or different wives (d) ; 
whether posthumous or born in his life- 
time (c); whether papist or protestant (/)- 
Or, if he leave but one child, to such 
only child (g). 

(b) Stat. 29 Car. 2. c. 3. s. 25. 2 Bl. Comm. 515. 
*A. 32. 1 Pr. Wms. 379. Squib v. Wyn. 3 Atk. 526. 
Elliot v. Collier. 

(c) Stat. 22 & 23 Car. 2. c. 10. s. 5. 

(d) For the half-blood shall take equally ^vith the 
whole. Carth. 51. Brown v. Farndell & aL Show. 
Pari. Cos. 108. 110. Watts &a/.t>.Crooke. Bunbury, 
158. Janson v. Bury; and Wale v. Theedham, then 
cited. And see 1 Vern. 404 & 435. Earl of Win- 
chelsea v. NorclifF, &c. 

(e) 2 Atk. 1 15; Wallis v. Hodson & Ux. 1 Ves. 156. 
Burnet v.- Mann. And 2 Freem. 230. Ball v. Smith. 

if) 3 Pr. Wms. 49. D'Avere v. D'Ewes. 

(g) Pr&. Chanc. 21, Palmer v. Garrard. Carihew, 
52. Brown v. Farndell. 3 Pt. Wm. 49. note (D). 
D'Avers v. D'Ewes. 

If 
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If some of the children of the intestate Repremnta- 

di_ # v* ±1 i • i «ij i_ tives among 

ie in his life-tune leaving children, such descendants! 

children shall stand in loco parentis, and 
shall take their deceased parent's share (h) : 
as if there be two sons, and one die leaving 
three children, and the other survive the 
intestate; the three children of the de- 
ceased son shall have one moiety, and the 
surviving son the other 

And this right of representation among 
the descendants of the intestate is not con* 
fined within any degree (t). 



» 



But if all the children of the intestate Taking per 

die in his life-time leaving children, then %g£ 0Tper 

the distribution shall be (II) to them (such Grand- 

issue) per capita ; they now claiming m chad <™' 

their own right, and not by representation. 

For where all the parents are deceased, 

their children take per capita ; but when 

some only y they take per stirpes (k). 

And 

(A) Stat. 22 and 23 Car* 2. c. 10. s. 5. 

(1) See the Stat, and post. (m). 

(*) Prtc. Chajic. 54. Walsh t>. Walsh. 2 Ves. 215. 

X 2 in 
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Hotchpot. And note; when distribution is made 

among children, they must bring their 
advancement into hotchpot, as by the act 
is directed (/). 

Great-grand- If there be no grandchildren surviving 
c TmL the intestate, then the great-grandchildren 
(Hi) (III) shall take equally per capita; and so 
on ; the lineal descendants of the intestate 
in infinitum, being preferred to all ascen- 
dants or collaterals (m). 

i ather. If the intestate leave no children, or 

(iv) representatives of them, the father ( IV), 
if living, shall take in exclusion of the 
mother, brothers, and sisters, &c. (»). 

in the case of Lloyd v Tench. 3 Pr. Wms. 50. in 
the case of D'Avers v D'Ewes. 1 Pr. Wms. 459. 
. Bower v. Littlewood. 1 Atk. 454. Durant v. Prest- 
wood. 2 Black. Cemm. 517. ch. 32. 

(/) Stat, 22 & 23 Car. 2. c. 10. s. 5. 

(m) See the Stat. Car. 2. 1 Com. Dig. 273. Ad- 
ministration, (H.) cites Raym. {Sir Thomas\ 500. 
1 Pr. Wms. 27. 1 Atk. 457, 458. 2 Pr. Wms. 
346. 

(«) 2 Bla. Comm. 516. ch. 32. . 

If 
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* 

If the father be dead, the (V) mother, Mother and 
brothers and sisters of the intestate, shall ^J^* ™ 
take equally (o) : as if there be a mother W 
and four brothers or sisters, each shall take 
a fifth (p). 

. So if some, or all, of such brothers or Represenu- 
sisters die, leaving children, such children 
shall stand in loco parentis : as if there be a 
widow, mother, and the children of a 
deceased only brother, the widow shall 
take her moiety, and the mother and the 
children of the brother shall have each a 

» 

fourth; i. e. the mother one fourth, and 
the childreir the other; fpr the children 
take quasi by representation (q). 



But this right of representation, being Among coi- 



{o) Stat* i Joe. %. c. 17. s. 7. 2 BL Comm. 516. 
ch. 32. 

(p) See 1 Strange, 710. Keilway v. Keilway' 2 Pr. 
Wms. 344. S. C, 

(q) See Stat. 1 Joe. 2. c. 17. s. 7. 2 Pr. Wms. 
344. Keilway v. Keilway. 1 Atk. 455. Stanley v. 
Stanley. 

x 3 among 
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among collaterals, shall not extend further 
than brothers or sisters children (r). 



Mother 
alone. 



Mother-in- 
law alone. 



If there be no brother, sister, or de- 
scendant of such brother or sister, the 
mother shall take the whole; she having 
been entitled before the statute 1 Jac. 2., 
though there were brothers or sisters; and 

» 

that statute does not take away her right 
but only as to them and their issue (a) : 
lor to a grandson of a brother, who must 
claim in his own right, the mother shall 
be preferred (t). 

But note; a mother4n~Uw shall take 
nothing (w). 



(r) 1 Atk. 457. Stanley v. Stanley. 

(1) See the Stat, and 2 Black. Comm. 516. ch. 32. 
11 Viner, 196. (Executor, Z. 12,) Jackson t?. Prade- 
home. 1 Atk, 457. Stanley v. Stanley. 

(0 Seethe Stat.smdpost. And see also 1 4'*«457- 
Stanley v. Stanley. 

(tt) a Br. Wms. 21 6. Duke of Rutland v. Duchess 
of Rutland. 

If 
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If there be no mother, the brothers Brothers and 
and sisters take equally; their children ^S^r. 
standing in loco parentis (x), But note; 
representation among collaterals ends with 
such children: for if there be a brother's 
grandson and a sister's son, tha sister's son 
shall exclude the grandson, who shall take 
nothing (#). So a living uncle shall ex- 
clude a deceased uncle's son (z). 

m 

« 

If there be neither brother nor sister, Neatofkin. 
nor children of a brother or sister, then 
distribution shall be made, without pre- 
ference, to those, whoever they may be, 
who are next in degree of kindred to the 
intestate. 



And the degrees of kindred shall be According to 

- ° . . ., . : thecivil law. 

computed according to the civil law (a). 

(a?) See the Stat. Car. 2. 

(y) 1 Pr. Wms. 25. Pett's case. Comt/n^s Rep. 
87. S. C. 1 Lord Raym. 571. S. C. and see post. 

(z) Seejwsf. p. 313. 

(a) Prec. Cham. 593* Mentney v. Petty, 2 Atk. 
117. Wallis v. Hodson. 1 Ves. 334. Thomas v. 
Kettericher 2 Bla. Comm. 504. 515. ch. 32. 

x 4 And 
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Paternal and And if there are relations both on the 
iiiies.™ father's and mother's side, in equal de- 
gree, they shall take together (b).- 

m 

Grandfather. If there be neither brother nor sister, 

nor children of a brother or sister, the 
grandfather, (or the grandmother, if he 
(VI) be dead,) shall next take (VI). For al- 
though the grandfather is in equal degree 

with the brother or sister, yet they shall 

.% 

always take first and exclude him (c). 

But, if there be children of brothers or 
sisters, who do not claim by representation 
but in their own right, (as where all the 
brothers and sisters, and mother also (see 
page 309, are deceased,) the grand- 
father shall be preferred ; he being nearer 
ip degree. For, as the grandfather 
is nearer than the uncle, and, there- 

(b) i Pr. Wms. 53. More v. Barham (cited). 1 
Com. Dig. 273. Administration, (H). cites Raym* 
{Sir Thomas), 500. 

(c) See 3 Atk. 762. Evelyn t?. Evelyn $ and S. C. 
more fully in Bum's Eccl. Law, 348. And see the 
case of Pool v. Wilshaw> cited in 1 Ves. 330. 335. 

fore, 
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fore, shall exclude him (d) ; so, as the 
nephew, or brother's child, is in the same 
degree as the uncle (e), the grandfather 
must, for the same reason, exclude him 
{the nephew) also (f). 

If there be no grandfather, then the Great- 
great-grandfather (or great-grandmother, ^^^ Tf 



he be dead,) uncles, aunts, nephews, fl* 1 * 

' # x t mother, 

and nieces, (or brothers or sisters children uncle, aunt r 
olaiming in their own right,) shall (VII) nep ew ** 



niece. 



take together ; being in equal degree (g). < VII) 

For the living uncles and aunts shall 
exclude the children of deceased uncles 
and aunts; such children being too re- 
mote to claim hy representation; and, if 

(d) Prec. Chanc. 527. Woodroffe v. Wickworth. 
Ibid. 593. Mentney v. Petty. 1 Pr. Wms. 41. 
Blackborough v. Davis. 1 Lord Raym. 684. S. C. ; 
and see 1 Ves* 215. Lloyd v. Shore. 

(e) 1 Atk. 454. Durant v. Prestwood. 

(/) See 2 Ves. 213. Lloyd u. Tench. 

(g) Preced. in Chanc. 593. Mentney v Petty. 1 Atk. 
454. Durant v. Prestwood. 2 Ves. 213. Lloyd v. 
Tench. 

considered 
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considered as claiming m their own rights 
they are a degree farther from the intes- 
tate (h): as the nephews, or nieces,, or 
children of brothers or sisters, shall exclude 
the grandchildren of such brothers or sister* 
when claiming in their own right ; as be- 
fore observed (*). 



Great-grtat- If there be neither great-grandfather, 

grandfather, © o » 

or mother, ' uncle, aunt, nephew, or niece, then the 
SS& 9 great-great-grandfather, (or great-great 
waA J^ tm grandmother, if he be dead,) great-uncle, 

first-cousin, (or uncle's son,) and great- 
nephew, (or brother's grandson, claiming 
in his own right, and not by representa- 
( y "i) tion,) shall (VIII) take together; being 
in equal degree (&). 

And note ; that the distribution is not 
to be made till a- twelve-month after the 

(A) 1 Pr. Wms. 594. Bower v. Little wood. Pttc. 
CAanc. 28. Man v. Harding. 1 1 FtTtir, 195. I&ecytor, 
(Z. 11.) pi. 15. 

(k) See 1 Ves. 333. Thomas v. Ketteriche. 

intestate's 
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intestate's decease ; (see the Stat.) yet the 
interest vests immediately (I) in the person en- 
titled, (saving as to a posthumous claim- 
ant) : so that if he die within the year, 
his share shall go to his representative (m). 

And note also ; that, after the children 
of brothers and sisters, distribution must 
always be made per capita among colla- 
terals (n). 

(I) t . e. On the death of the intestate ; Carth. 52* 
1 Vera. 403. Earl of Winchelseia v. Norcfiff, &c. 
For if a person had a brother and sister, and the Bister 
had married and died before the intestate, the husband 
of the sister shall not take any thing. 

(m) 2 Pr. Tfms. 442. Edwards v. Freeman. 3 Pr. 
Wms. 49, note (D.) Grice v. Crrice. Carth. 52. 
Brown v* Barndell 8c ah 

(n) Comyns's Rep. 87. Pett v. Pett. 1 Lord Raym. 
471. S. C. 1 Pr. Wms. 25. SL C. 1 /&»£ 593. 

Bowers v. Iittlewood. Prec. Cha&c. 28. Maw ti. 

«> *■ » 

Harding. Jfbid. 54. Walsh v. Wajsh. 3 Pr. fym- 
50. D'Avers v. D'Ewes. 
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A. 

Abatement— page 3. 47. 53. 62. 

Abeyance— 200. 204. note. 

Advowson — curtesy of advowson, when the wife dies bef< 

avoidance, 54. 
presentation to, 54. 58. 70. note (»). 77. 
usurpation of, 3.' note (c).* 78. 
appendant, 78. 
recovery of, shall cause a possessiofratris, 30. nott 

66. note (g). 
recovery of the lands to which it is appendant, 78. 

Appendancies — seisin of, 7. 78. 

Articles, marriage — construction of, 255. note (y). 

Assets — lands descending are assets before entry, 55. 

of a remainder or reversion on a freehold being assets. 
140. 
Assignment — of dower, 85. note (c). 87. 102. 

Assize — 55. 

Attorney — entry by, 72-4- and notes (s). (t). 

livery of seisin by, 74. note (*)• 
Attornment — 16. 138. 

now unnecessary, 34. 

Attornment- 
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Attornment— originally coram paribus, 139. 
Vvowance — on a seisin in law, 55. 

B. 
Base fee; — 211. 281. 
Bastard eigne— 68. note (g). 87. note (g). 219. 

Blood — (Half). See half-blood. — Nearest of blood, whom, and 
how they take, 229. 

Borough English— descent of, 112, note (J). 225. note (d). 

a posthumous issue may enter on his elder 
brother, 209. note (f). 

Brothers — of descent between brothers, 111. note (a). 

C. 

Claim— (continual), 62. 

by attorney, 75. note. 

Common (tenants in)— *when the possession of onfe is that of 

the others, 69. 
take always by purchase, 275-6. 

Condition — who may enter for condition broken, 73. note. 202. 

note (a). 268. 
person entering is in of the old estate, 269. and 
note (a). 
Conditional limitation — 250. 

Consideration — not necessary to change the descent, 292. 

Coparcenary — entry by one coparcener, 69. 

coparceners take always by descent, 227. note. 
280. 
Copyholds — surrenderee dying before admittance, 32. 

admittance of the particular tenant is that of-the 

remainder-man, 33. note (g). 
copyholder may release his right to a wrongful 
tenant, 47. 

Copyholds — 
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Copyholds—his possession is that of the lord, 68. 

copyholder holds at his will, (8. and note (/). 

is in in statu quo* prim on entering for conditk 

broken, without a new admittance, 269. note (a] 
are subject to the same rules as freeholds are wit 

respect to the coalescence of estates, 254. 
and also as to the changing of the descent from 

maternal to the paternal line, 271. 
possessiofratris may be of them before admission, 

69. and notes. 81. note (ft), 
the freehold remains in the lord of Vthom held, 6$ 

note (Z). 
• free-bench. See Free-Bench. 
See Surrender, and Lease. 

Counties— origin of, 18. note. 

Curtesy— no curtesy of a right, 51. 
nor of a seisin in law, 54. 

nor of a reversion or remainder on a freehold, 142. 
of curtesy where the wife had been disseised, 53.] 

notes (q) and (r). 
what seisin sufficient to entitle the husband to his car- 1 

tesy, 53-4. 72. note (s). 
curtesy admits of no mesne seisin, 101. 
at what time the estate is~said to vest in the husband, 

103. 
tenant by curtesy holds of the lord, 104. 



D. 

Debts — Devise to pay debts, a chattel interest, 67. note. 

Deed — operation of a deed on an estate descended ex parte 
materna, 282 8c seq. 

Deforcement— 45. 

Demesnes— (the king's), 128. and note(m). 

Descent— 
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Descent— the ancestor taking by descent, 1. 36. 

1 

canons of descent, 1 1 1 . 

the father may inherit to the son as his cousin, in. 

note (a). ' • 

immediate descent, in. note (a), 
right of representation holds in descents by custom, 
' 112. note (ft). 

collaterals, in: 114. notes. 

descent of a right, 82, 

of an estate in possession, 163* 

of an estate in reversion or remainder on a freehold, 

116. 137. 148. &seq. 158. 
of a trust, 265. 

» 

ex parte mat etna, 223. 

what shall break the descent, and give the preference 

to the paternal heirs, 226. 269. 
the rules of descent not to be altered, 225. note (d). 
when a person takes by descent, 1. 235. 264. 270. 
it is not in the election of the heir to take by descent 

or purchase, 271-2. 
descent is favoured, 270. 
See Half-Blood. 

Devise— nexecutory devise ; see that title. 

devises known to the Saxons, 16. note (5). 

death of the devisee before that of the devisor, 24. 206. 

devise gives a seisin in law, 32. 

devisee dying before entry, 32. 

entry of a devisee for years makes a possessio fratris, 

67. note, 
when the devisee must take, 205-6. 
when the devise of an estate descended ex parte 

materna shall break such descent, 273. 
when not, 270. 
Disseisin — 3. 53. 82. 

Distribution of an intestate's effects— Jppendix. 

Dominium 
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Dominium directum of lands — originally in the nation or tribe, 

117. 

in the king, 1 26. 

Dominium utile — in the tenant, 135. 

Dower— of a seisin in law, 46. 49. 

but not of a reversion or remainder on a freehold, 46. 

85. 142. 
nor of a right, 51. 
% of dower when a stranger abates, 49. 

when the husband had been disseised, 52. 

dower defeating seisin, 83. 

dowager is in by her husband, 84. 

endowed of lands of which she was not dowable, 87. 

note (A), 
accepting lease or guardianship, 88. note (i). 
recovery against a stranger to whom the heir had 

leased the whole lands, 92. 
of claiming against the heir who took by purchase, 93. 
mother endowed before the grandmother, 95. - 
dower is favoured, 101. 
assignment of dower, 102. 
the dowress holds of the heir, and is attendant on 

him, 104-5. 
a remainder on an estate in dower, not good, 84. 

note (ft). 
See Free-Bench. 



E. 

* 

Elegit— {tenant by), 65. 

Entry — heir before entry has a seisin in law, 38. 

and a relief shall be paid on his death, 38. note if). 
he may release to an abator, 47. 
his wife shall be endowed., 49. ' 

Entry— 



i 
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3ntry— heir may maintain a writ of right, 55. • ,. • . 

the lands descending are assets before his eotry, 55, 

he may lease before entry, 67. 

entry, what, and how made, 60. •■'•-•.. 

by the heir, 61. 

by guardian or lord, 64. 

by tenant of a chattel interest, 65. 

by a devisee for years, 67. note. 

by a particular tenant, 33. and note (g). 67, note. 

by a copyholder, 68. 

by one coparcener, joint-tenant, or tenant in common, 

69. '"•.,"■' 

by a younger brother or a sister, 72* 

by a stranger, 72. 

by attorney, 72. and note (s). 74. note (f). 

not tolled by the descent of an estate, of which the 

ancestor was never absolutely seised, 31. 
nor by the descent of a reversion or a remainder on a 

freehold, 137. note (0. ' . » . . . r 

of entry by a posthumous heir. See Irifent in Vektrt sa 

Mere. • .». a-' . : •.'.-*■ ••■ 

entry to .avoid .a -fine, 73. note. » 76. note {«). 144-gi 

note.(i), v •: -•;*.. ; 

Equitable estate — cannot coalesce with a legal one, 240. - ' 

when it shall merge in the legal estate, 240. 
301. 1 

Equitable relations — 35. note (k). ' 

.Equity of redemption— -posaessio frutris of, 77.. note (a). 107. 

conveyance of the legal estate, 980. 

Escheat — tide by escheat; the lord 'niugt enter or bring his 
.writ, 4. 8. , . 
escheat of a remainder, 10. note (m), 

entry of, a posthumous , heir in case of escheat, 203. 
siu, 219, 

y Esplees— 
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* 

Esplees— (alleging of), 56. 

Exchange-death of the party, 32. 

Executory devise— the ulterior fee is descendible, 13. 155. 

but is not said to be vested white tbe anterior 

one continues, 14. note (0). 216, 
nor is it subject to possessiofratris, 150. 155. 
of the entry of the posthumous issue of the 

person taking the anterior fee, 216. 
how it differs from a remainder, 204. note. 

252. 
— from a conditional limitation, 256-1. 
divided into two classes, 252. 
fee descends to the heir, 280-1. 

ir 1 . ! f ' * Fv 

Father-rkiow he may inherit to the. son, 111. note (a). 

Fee— an estate gained by wrong is a quari fee, 3* note (c). 
beae-fee, 2u. 
two fees cannot exist together, 303. 

Feojfl&aent^infcoiiipk'te Without livery of seisin, 19. 
feoffment and re-enfeoffment, 285, ttc*< 
Feudal system— origin of, %6. note (4). n€. 

feud** annual, 118. 129. 

at will, 134. 

for life, 135. 

held of the state, 117. 129. 

Of the king, 127^ 

Fine of lands— cognizee dying before execution, yet the heir in 

bydteseeht, 28. 
gives a seisin in law before execution, 29. and 

tatty to avoid a fine levied with proclamations, 
73. note. 76. note (a). 144-5. ta°te (*)• 

Fine 
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&ae of lands— when a fine levied of bods descended is parte 

mattma shall change the descent, and cause 
• them to go to the paternal heirs, 293, &c. 
?iiie — sw dom, grant, Sf t render, operation of, 295-7. 

?ine to the king, i30ri.JK>te. 

Formedon— (writ of)* 57- 

Free-Bench— where the husband dies seised, 54. note (*)• 

when the law casts the possession on the widow, 
102 . and note (g). * 

Freehold estate— the tenant of the freehold has the feudal pos- 
session, or seisin in deed, 40, 135, 200. 

the freehold not to be in abeyance, 200. 

the freehold of estates held by copy is in the 
lord, 68. and note (Z). 



G. 

tStavelkmd— descent among collaterals, 113. note (c). 

right of representation, 112. note (6). 
infant may release his right in gavelkind-lands, 48. 
the entry of one brother is the entry of all, 70. 

note (n). 
remainder limited of gavelkind lands, 225. note (d). 
descent of such remainder orof areversion, 231. note. 

Guardian — entry by the guardian, 64, 301. 

widow accepting the guardianship of the heir was 
barred of dower during his minority, 88, note (ifc). 

H. 

Half-blood— See Pauemo Fratris. 

children by different wives cannot succeed to each 
other ; but they may succeed as the heirs of their 
common parent, 152. 150. 159. and note (£). 

y 2 Half* 
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Half-blood— must be proved ; as a person U presumed to be of 

the whole blood, 75. note («). 

Heir-^what he may do before entry. See Entry. 

limitation to the heir fixed in the ancestor, 252. 
" heir," in the singular number, 263. 



I. 

Implication— of estates by, 245. 248. 283. note (J). 

Incidents — seisin of, 78. 109. 

follow their principals in descent, ibid, and 267. 295. 

Infants— entry by their guardian or lord, 64-5. 73. note. 201. 
by a stranger in the name of an infant, 65. note (A) 
73. note. ^ 

Infant in Ventre sa Mere — formerly not considered as in esse s 

200. 

but now, generally, as absolutely bom, 

•214. 
such posthumous issue may enter on 

the person taking by descent, or 

performam doni, 200. 202. 209. 

or who takes a reversion, 202. 210. 

or a remainder vested before his birth, 
202. 213. 

or by escheat, 203. -212. 

but could not have entered on a person 
taking by purchase, 202. 207. 213. 

or by remitter, 208. note (e). 

on an executory devise to A. in fee, 
and if he die without issue, then 
to B. in fee, it seems that the post- 
humous issue of A. may enter 
onB. 216. 

• ■ . • ' 

Infant 
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i 

nfkn t tn Ventre sa Mere — base-fee, 211. 

of the entry of the posthumous issue 

of the bastard eigni and > mulier 
puisne, 219. 

of the mesne profits from the death of 

the ancestor to the birth of the post* 

humous issue, 221* 

nstant— 50. 
ntrusion— 45. note (*)• 

Foint-tenant— entry or presentation of one joint-tenant, the entry 

or presentation of all, 69-70. 
joint-tenants take always by purchase, 236-7* 
note. 276. 

K. 

Kin— bequest to one's " next of kin," how it operates, 228. 
note*. 

Kings— elective, 119. 122. 

become for life, 126. 
hereditary, 123. 126. 
how chosen and inaugurated by the northern nations in 

early times, 122. 
the king represents society as to the military power, 1 26. 
and as to the property in lands,. 127-8. note, 
and also as to the executive power, 129. note. . 
and hence prosecutions for criminal offences are carried 

on in his name, 129. note, 
he is the chief magistrate, 131. note.. 

King's Bench — 133. note* 

King's Demesnes — 128. and note (w). 

L. 

Lease— possession of ttye lessee is that of the lessor^ 39. 65. 136. 

y 3 Lease — 
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Leaser-lease by the heir before entry, &j. 
lease for lives renewed, 993. 

Legal estate— See Equitable Estate. 

legal estates by devise subject to the same rnio 
as those created by deed, 254. 
Limitation — conditional, 350. ' 

Lord— entry by the lord, 64. 
See Escheat. 

possession of the copyholder is thaj of the lord, 68. 
the freehold continues in him, 68. and note (t). 

M. 

Magistrates — in rude states, 120. 

the king is, in this nation, the chief magistrate, 
132. note. 
Materna (Descents ex parte)— 167. 223. 

Merger — an estate tail will not merge in a fee, 145-6. 

but otherwise of an estate after possibility, &c. 14& 
trust-estate merging in the legal, 266. 301. 

Mesne profits — who entitled to them from the death of the an- 
cestor to the birth of a posthumous heir, Mi- 

Mortgage—reconveyance of the legal estate changes the 

descent, 291. 

Mulier jptfiffid— -219. 

P. 

Parcenary — See Coparcenary. 

Particular estate— equitable, when the remainder is legal j flO* 

viceversd, 240. 
for years, 241. 247-8. 
none in the ancestor to whose heirs 

remainder is limited, 240* 

Partial 
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Particular estate— joint or several, 243* 

deternjipable, 244. 

by implication, 245. 

estate interposing between the particular one 
and remainder to the heirs, 248. 253. 

Testing or attaching in the ancestor, 249. 

when the ultimate limitation is to the right 
heirs of the grantor, the heirs shall be in 
by descent, though the ancestor take no 
particular estate himself, 258. 

Pat etna (Descents ex parte) — paternal line preferred, 167. 1 74. 

302, . 
Personal effect*— distribution of those of an intestate — Appendix. 

JPomsm Fratri* — of copyholds before admission, 69. 8 x . note (ft). 

is not favoured, 74. * 

bow Biade of corporeal hereditaments, 60. 
of incorporeal, 77. 137. 
of appeadancies, 78* 109. 
of a remainder or reversion on a freehold, 40. 

66. note (g). 81, 99, 137, 
of what fret&Utaments it may be, 77. note (*). 
106. 

Possessio&T-ase Seisin, 

Possibility^-*^, descendible, 14. 

Possibility (Tenant after)— is quasi tenant for life ; and his estate 

will merge in his reversion in fee, 

146. 

Festtvemous heir— 260. See Infant in Ventre sa Mere. 

Power— appointee is in by the original donor or grantor, 238-9. 

Precipe — against whom it lies, 41. 70. note. 

Purchase— the ancestor taking by purchase, 1. 15-59. 1 5 i * 
incomplete ip the life of the ancestor, 27. 
purchaser cannot allege seisin in an ancestor, 56. 
need only prove a fixture of property, $9. 
*• '. y 4 Purchase— 
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Purchase — takes ut antiquum, 111. note. 174. 223. 

when a person shall take by purchase, 225. note (4 
328. 233. 263. 284. 

words of purchase, 231. 255. 
Purchaser (First)— 9. 15. 59. 137. note (u). 151. 

Quart impedit— by one coparcener, tic. against another, 70. 

note (71). 

XV. 

Recovery — does not give a seisin in law before execution ; jet, 

on the recoveree's dying before it be served, exe- 
cution may be sued out against the heir, 19. note 
76. See 66. 
a common recovery is a mere form of conveyance, 

*97- 
and only an instrument for raising an use, 301. 

effect of it when suffered of an estate descended ti 

parte materna, 298. 

Relations— bequest to one's " relations/ 9 how it operates, 228. 

note. 
Relief— payable on whose death, 12. note. 38. note (*). 

Remainder— descent of, 10. 107. 137. 158. 231. note. 

is descendible though contingent, 20. , 
of whom held, 10. n. note(m). 
may escheat, 10. note (in), 
livery of seisin given to the particular tenant enuref 

to the remainder-man, 33. 67. note, 
no seisin of a remainder on a freehold, 40. 107. 137* 
nor dower, 46. 142. 
nor curtesy, 142. 
whether it may be assets, 140. 
remedy of the remainder-man, 56. 
gran table, 137-8. 
jr ' ' Remainder- 
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$ Remainder— when a contingent remainder must /Vest, 203.107. 
* 213. 217. 

when a remainder must be taken, 204. 227. note, 
posthumous issue might have entered on him who 

took a remainder vested before his birth, 202. 213. 
but not on him who took one dependent on such 

event, '213. 
remainder in Borough English or gavelkind, 225. 

note (d). 
remainder to the heirs general, 233. 258. 284. 
to the heirs special, 234. 283. 
when a remainder to the heirs shall be vested or 

fixed in the ancestor, 249. 
remainder on an estate in dower not good, 84. 

note (ft). 

r Remitter— 79. 208. 

Reversion — what, 180. 284. 
" is part of the old estate, 259-60. 

5 on a chattel interest, 39. 65. 67. note. 135-6. 

on a freehold, 40. 66. note (g). 81. no. 137. 
on a fee, 5. 
, to A. for life, and A. grant to B. for the Efe of B. 

A. has a reversion left, 6. note (g). 
whether a reversion on a freehold may be assets, 

140. 
on an estate in dower, 84. note (ft). 148-9. 
— — in curtesy, 149. 
on an estate-tail, 143, 151. 
estate after possibility, &c. 146. 
descent of a reversion on a freehold, jr. 116. 137. 

151. 158. 
does not toll an entry, 137. note (t). 
such reversion is not subject to possessio fratris, 
107. 137. 

dower or curtesy, 141-2. 

Reversion*-* 
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Reversion— is gr&ntabk, 138. 

but not so as to take effect infuturo, 139. 
posthumous issue may enter ou the reversioner, 

202, %lfl. 

UghW4.8«. 

release of right, 47, 

no seisin, dower, or curtesy of a right, 51. and note (0). 
8s- 109. 
Right (writ of)— 55. 76. 

Shelley's case (rule in)— 38, 235. 

Seisin— of the term, 41 . 

actual — on a purchase, 9. 15. 59. 

on a descent, 36. 57- 59. 

how obtained, 59. 

how defeated, 82. 

how recovered, 75. note (f)> 78. 

seisin in law, 38, 44. 

rebuttal of, 89. 44. 50, 51. 67. 

a fine gives a seisin in law before execution, 29. 

but not a recovery, 30. note. 

a devise gives a seisin in law, 32. 

dower of a seisin in law, 46. 49. 

curtesy, 54- 

of the seisin of a reversion or remainder on a free- 
hold, 40, 107, 137, 

no seisin of 9 right, 5 1 . 

dying seised, 36. note (/)• 38. note (f). 

alleging of seisin, 56. 

discontinuance of, 36. note (J). 38. note (ft 
105- 

presumed to continue if the cpntrary be not 
shown, 105* 

Seisin, 



INDEX. 331 

Seisin, actual— the seisin or feudal possession is in the tenant of 

the freehold, 40. "135. 
though by wrong, 3. note (c). 39. 82. 
livery of seisin given on the creation of a free- 
hold estate, 135. 
by attorney, 74. note (t). 
to the particular tenant, enures to those in re- 
mainder, 33. 
Statute-merchant and Statute-staple (tenant by)— 65. 
Strict settlement — 255. 

T. 

Tail (estate)— vill not merge in the fee, 146. 

posthumous issue may enter on the reversioner, 

flee. 210. See Infant in Venire sa Mere. 
v reversion on estate-tail, 7* 143. 

after possibility, &c. See Possibility (Tenant 

after), 
fine levied by tenant in tail, 293. 
recovery, 299. 

of whom the tenant in tail shall hold, 11. note* 
relief by, is, note. 

Ten— numbering by tens, 12. note. 22. note. 
Trespass — who may bring it, 29. note (*)• 
Trust— trust estates subjects of chancery, 254-5. 
executed and executory, 254-5. 
trusts axe subject to the same rules of descent as legal 

estates, 266. 288. note (a), 
the ultimate limitation to the right heirs of the person 

creating it, 266. 
trust estate merging in the legal, 266. 287. 301. 

Twelve (number)— 9 1. note (13) . 

Ty things— 18. note* . 

Vesting— 



1 



INDEX. 

U. and V. 

t 

.Vesting— of the term) 42-3. 

a remainder is descendible before it be vested, 10. 
when a fee is limited on a fee by way of executory 

devise, the executory fee is hot said to be strictlj 

vested, 14. 217. 
when a contingent remainder must vest, 203. 207. 213. 
when a limitation to the heirs shall vest in the ancestor, 

252. 

Use — resulting use, 258. 284. 295. 297. 

w. 

Wrong— of an estate gained by wrong, 3. and note (c). 8%. 



/ 

THE END. 
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